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SUMMARY

The Utah Supreme Court upheld Utah's special mitigation statute, which permits a one-degree
reduction in certain homicide convictions when a defendant acted under the influence of a qualifying
mental illness or delusion. The court held that special mitigation is neither an affirmative defense nor a
substantive offense, so assigning the defendant the burden of proving it by a preponderance of the
evidence did not violate due process. The court also rejected separation-of-powers and equal-

protection challenges.
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QUESTIONS PRESENTED

1. Whether Utah's special mitigation statute violates federal or state due process by requiring the defendant

to prove special mitigation by a preponderance of the evidence.

2. Whether the special mitigation statute is a procedural rule that the Utah Legislature could enact only by

the supermajority vote required for legislative amendments to judicial rules of procedure and evidence.

3. Whether the statute violates federal equal protection or Utah's uniform-operation-of-laws provision by
imposing a different burden on mentally ill defendants than on defendants asserting imperfect self-

defense or other affirmative defenses.

HOLDINGS

1. Special mitigation is not an affirmative defense under Utah law, and the Legislature may require the

defendant to prove it by a preponderance of the evidence.

2. Special mitigation is neither a substantive criminal offense nor a lesser-included offense, so due process

does not require the State to prove its elements beyond a reasonable doubt.

3. The special mitigation statute is substantive legislation, and its burden-of-proof provision is inseparably
connected to the substantive right it creates; therefore, the statute was constitutionally enacted by a
simple legislative majority rather than the supermajority required for amendments to judicial procedural

rules.

4. The statute does not violate federal equal protection or Utah's uniform-operation-of-laws provision
because defendants asserting special mitigation are not similarly situated to defendants asserting

imperfect self-defense.

KEY QUOTATIONS

“The legislature has wide latitude to recognize and define the affirmative defenses applicable under the Utah
Code.” (483)

“The burden of proof associated with special mitigation is one of those instances.” (486)

“Given these distinctions, we conclude that a defendant arguing for special mitigation on the basis of mental
illness is not similarly situated to a defendant who arques the affirmative defense of imperfect self-defense.”
(489)

FACTUAL BACKGROUND

Drej was charged with murdering his brother, allegedly shooting him twenty-two times and then attacking him
with a rifle and throwing his body down a stairwell. Drej reportedly told police that his brother was involved in a
prostitution and organ-selling conspiracy and that Drej had acted in response to visions and delusional beliefs.
After being found incompetent and later restored to competency, Drej sought to present special mitigation based

on mental illness and delusion.



PROCEDURAL HISTORY

Drej was charged in Utah County with murder and a dangerous-weapon sentencing enhancement. After the
district court found him incompetent and later determined that he had regained competency, he announced that
he would assert insanity, diminished mental capacity, and special mitigation defenses. The district court rejected
his argument that the prosecution had to disprove special mitigation beyond a reasonable doubt and denied his
constitutional challenge. The Utah Supreme Court granted Drej's petition for interlocutory appeal, affirmed, and

remanded for further proceedings.
DISPOSITION

affirmed

REMAND INSTRUCTIONS

The district court's decision was affirmed, and the case was remanded for further proceedings.
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