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SUMMARY

The California Court of Appeal held that the trial court improperly instructed the jury on natural-and-

probable-consequences theories of murder and attempted murder and failed to instruct on the elements

of a drive-by special-circumstance allegation. The instructional error required reversal of the

attempted-murder convictions but was harmless beyond a reasonable doubt as to the murder

convictions and special-circumstance findings. The court also rejected Andre Richee’s evidentiary

challenge and remanded for further proceedings.
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Defendants appealed from Riverside County Superior Court
judgments convicting them of first degree murder, attempted murder,
and related special-circumstance findings. The Court of Appeal
affirmed the murder convictions, reversed the attempted-murder
convictions, vacated the sentences, and remanded for further

proceedings.

Instructional-error claims are reviewed de novo, considering the
challenged instruction in the context of the instructions as a whole and
the trial record. Constitutional instructional errors involving legally
invalid theories or omitted elements are reviewed for harmlessness
beyond a reasonable doubt when the error does not vitiate all of the
jury's findings. Evidentiary rulings are reviewed for abuse of
discretion.
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UESTIONS PRESENTED

Whether the trial court prejudicially erred by instructing the jury that defendants could be convicted of
murder and attempted murder under the natural and probable consequences doctrine.

. Whether the natural-and-probable-consequences instructional error was harmless beyond a reasonable

doubt as to the murder convictions and the attempted-murder convictions.

. Whether the trial court prejudicially erred by failing to instruct the jury on the elements of the drive-by

special circumstance under Penal Code section 190.2, subdivision (a)(21).

. Whether the omission of the drive-by-special-circumstance elements required automatic reversal or was

harmless beyond a reasonable doubt.

. Whether the trial court abused its discretion by admitting Richee's girlfriend's testimony recounting his

statement that he had done it.

OLDINGS

The trial court erred by instructing the jury under CALCRIM No. 417 that defendants could be

convicted of murder or attempted murder when those offenses were natural and probable consequences
of a conspiracy's common plan. California legislation eliminated the natural and probable consequences
theory for murder and attempted murder, and valid liability theories require the defendant's own legally

sufficient mental state and participation in the charged offense.

. The instructional error was not harmless beyond a reasonable doubt as to the attempted-murder

convictions, which must be reversed.

. The instructional error was harmless beyond a reasonable doubt as to the murder convictions, which
were affirmed.

. The trial court erred by failing to instruct the jury on the elements of the drive-by special circumstance
under Penal Code section 190.2, subdivision (a)(21).

. The omission of the drive-by-special-circumstance elements was subject to harmless-error review and
was harmless beyond a reasonable doubt.

. The trial court did not abuse its discretion by admitting evidence that Richee's girlfriend told

investigators Richee said, 'That he did it.' The evidence was admissible as a party admission, relevant,

and sufficiently reliable.



KEY QUOTATIONS

“The trial court’s mishandling of the jury instructions undermined appellants’ rights to a jury trial.” (2)

“Where a jury is instructed on alternate theories of liability, one legally valid and one legally invalid, a

federal constitutional error has occurred.” (13)

“The trial court’s failure to instruct on these elements—even after the jury submitted questions showing it was

completely in the dark about them—is bdffling. It is also a “very serious constitutional error.”” (22)

“Appellants’ convictions for attempted murder are reversed. Their convictions for murder are affirmed. Their

sentences are vacated, and the matter is remanded.” (31)

FACTUAL BACKGROUND

On September 7, 2020, a white sedan approached a group gathered in an alley, asked whether they belonged to a
gang, left, and returned with its headlights off. Occupants fired at the group from the vehicle, killing Daniel
Gonzalez and injuring A.P. and D.M.; police recovered 16 nine-millimeter casings. Surveillance footage placed
Richee and Mooring in a matching white car shortly before the shooting, and post-shooting evidence included
Richee's girlfriend's report that he said he had done it and evidence that bleach had been poured over clothing.
The prosecution primarily relied on identity and argued that coconspirators were equally responsible for the

crimes.

PROCEDURAL HISTORY

The Riverside County District Attorney charged Richee and Mooring jointly with murder and two counts of
willful, deliberate, and premeditated attempted murder, along with a drive-by special circumstance and firearm-
related allegations. After a joint jury trial, the jury returned murder and attempted-murder convictions and true
findings on the drive-by special circumstance; it deadlocked on Richee's personal firearm-discharge
enhancement. The superior court imposed life-without-parole sentences and additional prison terms. On appeal,
defendants challenged jury instructions and Richee separately challenged admission of his girlfriend's account of

his statement.
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REMAND INSTRUCTIONS

Attempted-murder convictions are reversed; murder convictions are affirmed; sentences are vacated; and the
matter is remanded. The People have 60 days after issuance of the remittitur to decide whether to retry
defendants for attempted murder and related allegations or lesser included offenses. After any retrial or decision
not to retry, the superior court must resentence defendants, impose any remaining victim restitution jointly and
severally, prepare an amended abstract of judgment, and forward a certified copy to the California Department of

Corrections and Rehabilitation.
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