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SUMMARY

The plaintiffs sought to establish title to a strip of land by adverse possession or, alternatively, an
easement by prescription. The Appellate Division affirmed summary judgment for the defendants,
holding that the plaintiffs’ use was not sufficiently exclusive, hostile, or under a claim of right to
support either theory. The matter was remitted for entry of a declaratory judgment in favor of the

defendants.
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PROCEDURAL POSTURE Plaintiffs appealed, as limited by their brief, from an order granting

defendants' cross motion for summary judgment dismissing the
complaint in an action seeking title by adverse possession or,

alternatively, a prescriptive easement.

STANDARD OF REVIEW Summary judgment is proper when the movant establishes entitlement
to judgment as a matter of law and the opposing party fails to raise a

triable issue of fact.
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QUESTIONS PRESENTED

1. Whether defendants established entitlement to summary judgment dismissing plaintiffs' claim of adverse

possession.

2. Whether defendants established entitlement to summary judgment dismissing plaintiffs' claim of a

prescriptive easement.

3. Whether the matter had to be remitted for entry of a declaratory judgment because the action sought

declaratory relief.

HOLDINGS

1. Plaintiffs did not establish the elements necessary to acquire title to the strip by adverse possession under
the law in effect when the action commenced, and defendants were entitled to summary judgment

dismissing that claim.

2. Plaintiffs did not acquire a prescriptive easement because their use of the strip was not hostile to

defendants' use, and defendants were entitled to summary judgment dismissing that claim.

3. Because the action was partly one for declaratory judgment, the matter had to be remitted to Supreme
Court for entry of a judgment declaring that plaintiffs did not own the strip by adverse possession and

did not acquire a prescriptive easement.

KEY QUOTATIONS

“The defendants failed to raise a triable issue of fact in opposition to the defendants' prima facie showing.”
(665)

“Since this is, in part, a declaratory judgment action, we remit the matter to the Supreme Court, Nassau
County, for the entry of a judgment, inter alia, declaring that the plaintiffs do not own the strip by adverse

possession and did not acquire an easement by prescription over the strip” (665)

FACTUAL BACKGROUND

Plaintiffs alleged that they had occupied and used a three-foot-six-inch-wide, fifty-foot-long strip of land owned
by defendants for twenty-five years. A fence erected by defendants' predecessor allowed both parties access to
the strip. After defendants removed that fence and erected a new fence closer to plaintiffs' house, plaintiffs

claimed title by adverse possession or, alternatively, a prescriptive easement.

PROCEDURAL HISTORY

Plaintiffs sued seeking a declaration that they acquired title to a strip of defendants' land by adverse possession
or acquired a prescriptive easement. Plaintiffs moved to compel removal of a newly erected fence, while
defendants cross-moved for summary judgment. The Supreme Court, Nassau County, denied plaintiffs' motion
and granted defendants' summary-judgment motion; the Appellate Division affirmed and remitted for entry of a

declaratory judgment in defendants' favor.



DISPOSITION

affirmed

REMAND INSTRUCTIONS

Remit to the Supreme Court, Nassau County, for entry of an appropriate declaratory judgment declaring that

plaintiffs do not own the strip by adverse possession and did not acquire an easement by prescription over it.
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