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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of George J.'s motion for
judgment of acquittal and/or a new trial following convictions for sexual abuse by a parent, guardian,
or custodian and incest. The court held that his confession was voluntary, that references to a
polygraph examination did not require reversal, and that references to internet pornography were
harmless and outside the scope of the specific motion in limine. The decision was issued as a

memorandum decision under Rule 21 of the West Virginia Rules of Appellate Procedure.
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DISPOSITION affirmed

PROCEDURAL POSTURE Petitioner appealed from the Circuit Court of Marion County's order

denying his post-verdict motion for judgment of acquittal and/or a new
trial after convictions for sexual abuse by a parent, guardian, or

custodian and incest.

STANDARD OF REVIEW A denial of a motion for a new trial is reviewed with great respect and
weight and is reversed when the trial court acted under a
misapprehension of the law or evidence. Suppression findings of fact
are reviewed for clear error, while questions of law and the ultimate
constitutional determination are reviewed de novo. The evidence is
construed in the light most favorable to the State as the prevailing

party below.

PRECEDENTIAL VALUE Memorandum decision under West Virginia Rule of Appellate

Procedure 21; the source identifies the opinion as published, but the



decision is designated a memorandum decision.
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QUESTIONS PRESENTED

1. Whether the circuit court erred in denying suppression of George J.'s confession on the ground that it

was obtained through threats and implied promises of leniency.

2. Whether admission of references to a polygraph examination in the recorded confession required

reversal.

3. Whether admission of references to internet pornography violated the circuit court's motion in limine
order and required a mistrial or new trial.

HOLDINGS

1. The circuit court properly denied the motion to suppress because the confession was voluntary and was
not obtained through coercive threats or promises of leniency.

2. Admission of the recorded confession's vague reference to a polygraph examination did not require
reversal because no test results were presented, the reference was limited, and the jury received a

cautionary instruction.

3. The circuit court did not err in admitting the references to internet pornography because the motion in
limine prohibited a child's testimony about the pornography, not all references to pornography in the

recorded confession; in any event, the references were harmless given the substantial evidence of guilt.

KEY QUOTATIONS

“By employing a two-tier standard, we first review a circuit court’s findings of fact when ruling on a motion to
suppress evidence under the clearly erroneous standard. Second, we review de novo questions of law and the

circuit court’s ultimate conclusion as to the constitutionality of the law enforcement action.” (2)

“Although neither polygraph test results nor the offer or refusal by a defendant to take a polygraph test is
admissible in a criminal trial in West Virginia, this Court has recognized that the mere mention of a

polygraph, without revealing the results, does not necessarily require the reversal of a criminal conviction.”

3)

FACTUAL BACKGROUND



George J. was accused of sexually abusing his stepdaughter, M.S., from January 2006 through May 2011,
beginning when she was eleven years old. Before his arrest, he gave a fifty-eight-minute statement to a state
police officer admitting several acts of sexual contact and attributing them to medication. At trial, the recorded
confession included references to a proposed polygraph examination and internet pornography, despite the

court's order concerning pornography testimony. The jury convicted him, and he received an aggregate sentence
of 100 to 200 years.

PROCEDURAL HISTORY

George J. was indicted on ten counts of sexual abuse by a parent, guardian, or custodian and ten counts of incest.
His first trial ended in a mistrial after the prosecutor suffered a seizure. At the second trial, the jury convicted
him on ten sexual-abuse counts and two incest counts. The circuit court denied his motion for judgment of

acquittal and/or a new trial, and he appealed. The Supreme Court of Appeals of West Virginia affirmed.
DISPOSITION

affirmed
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