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SUMMARY

The Massachusetts Supreme Judicial Court reviewed a defendant’s convictions for first-degree murder
and related firearm and assault offenses. The court held that erroneous jury instructions concerning the
intent required for deliberately premeditated murder created a substantial likelihood of a miscarriage
of justice, reversed the first-degree murder conviction, and remanded that indictment for a new trial. It
affirmed the remaining convictions and the denial of the motion for a new trial as to those convictions.
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PROCEDURAL POSTURE The defendant appealed from convictions following a jury trial and
from the denial of his motion for a new trial. The Supreme Judicial
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STANDARD OF REVIEW For sufficiency, whether, viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found
the essential elements beyond a reasonable doubt. Unpreserved
instructional errors were reviewed under the substantial-likelihood-of-
a-miscarriage-of-justice standard. Ineffective-assistance claims were
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judge's ruling on the new-trial motion. Admission of prior recorded
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similar-motivation standard.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to permit a finding that Johnson deliberately premeditated
Domiano's killing.

2. Whether the jury instructions improperly permitted conviction of deliberately premeditated murder
based on the second or third prongs of malice rather than the specific intent to kill required for first-
degree murder.

3. Whether trial counsel rendered ineffective assistance by failing to investigate Ellison's medical condition
and medications, by presenting dual misidentification and mental-impairment defenses, or by requesting
a voir dire of Bynum.

4. Whether Bynum's prior recorded voir dire testimony was admissible consistently with the defendant's
confrontation rights.

5. Whether the convictions other than first-degree murder and the denial of the motion for a new trial
should be affirmed.

HOLDINGS

1. The evidence was sufficient to submit deliberate premeditation to the jury because Johnson obtained and
used a handgun, pursued the victims, and fired successive shots with a revolver that required a separate
trigger pull or hammer cocking for each shot.

2. The instructions created a substantial likelihood of a miscarriage of justice because they included the
second and third prongs of malice within the definition of deliberate premeditation and did not clearly
require the specific intent to kill necessary for first-degree murder.

3. Counsel's failure to investigate and further cross-examine Ellison regarding his illnesses and medications
did not constitute ineffective assistance because the other identification evidence was sufficiently strong
and the defendant was not deprived of an otherwise available, substantial ground of defense.

4. Counsel was not ineffective in presenting both misidentification and mental-impairment defenses
because the defendant understood and consented to the strategy, and the strategy was not manifestly
unreasonable when undertaken.

5. Counsel's decision to request a voir dire of Bynum was not manifestly unreasonable because it sought to
suppress damaging statements based on voluntariness and ultimately prevented the most damaging
admission from reaching the jury.

6. Bynum's prior recorded testimony was properly admitted because the defendant had a reasonable
opportunity and similar motivation to cross-examine her at the voir dire on the substantially same issue



presented at trial: whether Johnson made the statements.

KEY QUOTATIONS

“The charge relieved the Commonwealth of its burden to prove deliberate premeditation beyond a reasonable
doubt. We cannot assume in fairness that the error made no difference in the jury's verdict.” (121-122)

“Prior recorded testimony is admissible “in a proceeding addressed to substantially the same issues as in the
current proceeding, with reasonable opportunity and similar motivation on the prior occasion for cross-
examination of the declarant by the party against whom the testimony is now being offered.”” (135)

FACTUAL BACKGROUND

After arguing with an off-duty police officer at a Worcester restaurant, Johnson and his companions left the
restaurant. Johnson later confronted the officer and his friends outside while armed with a handgun and shot
Albert Toney, Robert Domiano, Jr., and John Ellison in rapid succession. Domiano died, and Toney and Ellison
survived. The evidence also showed that Johnson had consumed substantial amounts of alcohol and appeared
intoxicated, which became relevant to the defense theory of mental impairment and to the jury instructions on
intent and malice.

PROCEDURAL HISTORY

A jury convicted Johnson of first-degree murder based on deliberate premeditation, assault-related offenses, and
firearms offenses. The trial judge denied his motion for a new trial. On direct appeal, the Supreme Judicial Court
reviewed the sufficiency of the evidence, jury instructions, ineffective-assistance claims, prosecutorial argument,
admission of prior recorded testimony, and requested relief under Massachusetts General Laws chapter 278,
section 33E.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The first-degree murder conviction is reversed, the verdict is set aside, and the murder indictment is remanded
for a new trial. The remaining convictions are affirmed, as is the denial of the motion for a new trial insofar as it
concerns those convictions.
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