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SUMMARY

The North Dakota Supreme Court held that Montana-Dakota Utilities’ proposed pipeline easement

across Behm’s property was for an authorized public use and that the district court applied the wrong

standard in determining necessity. The court reversed the judgment dismissing the eminent domain

action and remanded for trial on damages.
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MDU appealed, and Behm cross-appealed, from a district court
judgment dismissing MDU's eminent domain action after a bench trial

on necessity.

The court reviews the legal question of public necessity under
N.D.C.C. § 32-15-05(2), but judicial review is limited to whether the
particular property sought is reasonably suitable and usable for the
authorized public use. The condemning authority's determination is not

disturbed absent bad faith, gross abuse of discretion, or fraud.
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QUESTIONS PRESENTED

1. Whether condemnation of an easement by a public utility for a pipeline serving a single industrial

customer may qualify as a taking for a public use.

2. Whether the proposed taking was necessary under North Dakota law when alternative routes existed and

the customer could continue using propane.

3. Whether the district court improperly substituted its judgment for MDU's determination that the

particular property was reasonably suitable for the authorized public use.

4. Whether the Supreme Court should address Behm's inadequately briefed cross-appeal issues.

HOLDINGS

1. When eminent domain is exercised by a public utility, condemnation for a pipeline serving a single

industrial customer does not preclude a finding that the taking is for a public use.

2. Judicial review of necessity is limited to whether the particular property sought is reasonably suitable
and usable for the authorized public use; a court may not substitute its judgment for that of the

condemning authority absent bad faith, gross abuse of discretion, or fraud.

3. The necessity inquiry concerns whether the particular property proposed to be taken is necessary for the
authorized public use, not whether the public use itself is indispensable or whether the utility's customer

has no alternative method of obtaining service.

4. The court would not address the ten issues listed in Behm's cross-appeal because he did not specifically
address them in his brief.

KEY QUOTATIONS

“The court’s review of public necessity is limited to the question of whether the taking of the particular

property sought to be condemned is reasonably suitable and usable for the authorized public use.” (9 5)

“The necessity inquiry under N.D.C.C. § 32-15-05(2) turns on whether the particular property proposed to be

taken is necessary for the public use, not whether the authorized public use is itself necessary.” (9 16)

FACTUAL BACKGROUND

MDU sought an easement across Behm's property for a 3,000-foot natural gas pipeline to heat a BNSF railroad
switch. The switch was then heated with propane tanks serviced by trucks, but winter weather sometimes
prevented refilling, and BNSF believed a natural gas pipeline would improve reliability and reduce costs. MDU
selected Behm's property because alternative routes would have increased costs or created potential future
conflicts or relocation requirements. The district court found the taking unnecessary because propane remained

available and the pipeline would serve only one customer.
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MDU sought to condemn an easement across Behm's property for a natural gas pipeline serving a BNSF railroad
switch. The district court bifurcated necessity and damages, ruled that the taking was not necessary for a public
use, and dismissed the action. The North Dakota Supreme Court reversed and remanded for trial on eminent

domain damages.
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REMAND INSTRUCTIONS
Remand for trial on eminent domain damages to be awarded to Behm.
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