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SUMMARY

This memorandum opinion of the Office of Legal Counsel addresses whether the Secretary of War
may designate the Defense Innovation Unit and Strategic Capabilities Office as Department of War
Field Activities under 10 U.S.C. § 191. It concludes that the Secretary may designate existing
organizations when their governing statutes are compatible with Field Activity requirements, and that
the procedural requirements in section 8044 of Public Law 118-47 are not triggered because the

designation did not establish a new field operating agency.

CASE DETAILS

COURT Department of Justice Office of Legal Counsel

WRITING FOR THE COURT Lanora C. Pettit

DECIDED April 22, 2026

DISPOSITION other

PROCEDURAL POSTURE The Office of Legal Counsel issued a memorandum opinion to the

General Counsel of the Department of War addressing whether the
Secretary could designate the Defense Innovation Unit and Strategic
Capabilities Office as Department of War Field Activities under 10
U.S.C. § 191 and whether that designation would trigger procedural
requirements under section 8044 of the 2024 appropriations act.

PRECEDENTIAL VALUE Persuasive executive-branch legal opinion; not a judicial precedent
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QUESTIONS PRESENTED



1. Whether the Secretary may designate an existing Department of War organization as a Field Activity

under 10 U.S.C. § 191 when the organization's structure or mission is at least partly governed by statute.

2. Whether the statutory reporting and supervisory requirements governing the Defense Innovation Unit
and Strategic Capabilities Office are consistent with designation of those organizations as Field

Activities.

3. Whether designating the existing Defense Innovation Unit and Strategic Capabilities Office as Field
Activities established new Field Operating Agencies and thereby triggered the procedural requirements
of section 8044 of Public Law 118-47.

HOLDINGS

1. The Secretary may designate an existing Department of War organization as a Field Activity under 10
U.S.C. § 191, provided that the organization's governing statute is not inconsistent with the statutory

requirements for a Field Activity.

2. The Secretary may designate the Defense Innovation Unit and Strategic Capabilities Office as Field
Activities because each is a single Department of War organization, performs a service or activity
common to more than one military department, and can be supervised by an Office of the Secretary of
War official as required by 10 U.S.C. § 192.

3. Designating the DIU and SCO as Field Activities did not establish new Field Operating Agencies and

therefore did not trigger the procedural requirements of section 8044.

KEY QUOTATIONS

“The Secretary of War may designate an existing Department of War organization as a defense field activity
pursuant to 10 U.S.C. § 191 so long as the organization’s governing statute is not inconsistent with the

requirements of a defense field activity.” (at 1)

“Whether an organization is a Field Operating Agency thus turns on the organization’s structure and mission
—that is, whether it is a specialized subdivision of the OSW or of an Armed Service and whether it carries out

noncombat activities under the OSW or the relevant Armed Service’s headquarters.” (at 17)

“As a result, the Secretary could take the actions detailed in the January Memo without triggering the

procedural requirements of section 8044.” (at 20)

FACTUAL BACKGROUND

The Secretary of War created the Defense Innovation Unit and Strategic Capabilities Office in 2015 as
noncombat Department of War organizations focused on developing, procuring, and integrating advanced
technologies. Congress later enacted statutes governing each organization, including reporting and supervisory
requirements. In January 2026, the Secretary designated both organizations as Field Activities under 10 U.S.C. §
191 without changing their missions, internal structures, personnel levels, or budgets. OLC concluded that both
organizations had already existed as Field Operating Agencies, so the designations did not establish new Field

Operating Agencies for purposes of section 8044.

PROCEDURAL HISTORY



The General Counsel requested advice concerning the Secretary's proposed designation of the Defense

Innovation Unit and Strategic Capabilities Office as Field Activities. OLC advised that the designations were

permissible and later memorialized the basis for that advice in this memorandum opinion.
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