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SUMMARY

The Wisconsin Court of Appeals considered Robert Christianson's collateral challenges to three prior

OWI convictions used to enhance his current OWI sentence. The court held that the State failed to

establish a knowing, intelligent, and voluntary waiver of counsel in the 1999 Minnesota conviction,

but met its burden regarding the two Wisconsin convictions. The court affirmed in part, reversed in

part, and remanded for resentencing treating the current OWI as a seventh offense.
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Appeal from a judgment of the La Crosse County Circuit Court
rejecting Christianson's collateral challenges to three prior OWI
convictions used to enhance the penalty for his current eighth-offense
OWL.

The circuit court's factual findings are upheld unless clearly erroneous.
Whether those findings satisfy the constitutional standard for a
knowing, intelligent, and voluntary waiver of counsel is reviewed de
novo. A competency determination concerning self-representation is

upheld unless totally unsupported by the facts apparent in the record.
Published; recommended for publication in the official reports.
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QUESTIONS PRESENTED

1. Whether Christianson made a prima facie showing that he was denied the constitutional right to counsel

in each of the three prior convictions used to enhance his current OWI sentence.

2. Whether the State proved by clear and convincing evidence that Christianson knowingly, intelligently,

and voluntarily waived counsel in the 1999 Minnesota, 2000 Wisconsin, and 2001 Wisconsin cases.

3. Whether the absence of an on-the-record competency determination in the prior cases required

invalidation of the prior convictions for sentence-enhancement purposes.

4. Whether the 1999 Minnesota DWI conviction could be counted as a prior conviction under Wisconsin's

OWI penalty scheme.

HOLDINGS

1. Christianson established a prima facie denial of counsel, and the State failed to prove by clear and
convincing evidence that he knowingly, intelligently, and voluntarily waived his constitutional right to

counsel. The 1999 conviction therefore could not be used to enhance his current OWI sentence.

2. Christianson made a prima facie showing of denial of counsel, but the State proved by clear and
convincing evidence that he knowingly, intelligently, and voluntarily waived counsel. The 2000

conviction could be counted as a prior conviction.

3. Christianson made a prima facie showing of denial of counsel, but the State proved by clear and
convincing evidence that he knowingly, intelligently, and voluntarily waived counsel. The 2001

conviction could be counted as a prior conviction.

4. The absence of an on-the-record competency determination by the 1999, 2000, and 2001 courts did not
require invalidation of the prior convictions. The reviewing circuit court could determine competency in
the collateral proceeding, and its implicit determination that Christianson was competent to proceed

without counsel in all three cases was not totally unsupported by the record.

KEY QUOTATIONS

“When a defendant seeks to proceed without counsel, “the circuit court must insure that the defendant (1) has
knowingly, intelligently[,] and voluntarily waived the right to counsel, and (2) is competent to proceed pro
se.”” (111)

“The State may use “any evidence” to show that the defendant knew and understood this information.” ( 18)

“Accordingly, we affirm in part, reverse in part, and remand to the circuit court for resentencing, this time

treating the OWI as a seventh offense.” (] 76)

FACTUAL BACKGROUND



Christianson pleaded no contest to operating a motor vehicle while under the influence of an intoxicant as an
eighth offense, with the enhanced penalty based on seven prior OWI or DWI convictions. He collaterally
challenged three prior convictions—a 1999 Minnesota DWI conviction and 2000 and 2001 Wisconsin OWI
convictions—because he had not been represented by counsel and allegedly had not validly waived counsel or
been found competent to proceed without counsel. The record showed that the courts in the prior cases did not
conduct the Wisconsin Klessig colloquy or make an on-the-record competency determination, although written

waiver forms and plea-hearing colloquies supplied evidence regarding the 2000 and 2001 waivers.

PROCEDURAL HISTORY

The State charged Christianson with OWI as an eighth offense based on seven alleged prior OWI convictions.
Christianson moved to collaterally challenge three prior convictions, asserting that he had proceeded without
counsel, had not validly waived counsel, and had not been found competent to proceed pro se. After an
evidentiary hearing, the circuit court denied the motion, concluding that Christianson knowingly, intelligently,
and voluntarily waived counsel in all three cases and was competent to proceed without counsel. The Court of
Appeals held that the challenge to the 1999 Minnesota conviction succeeded, upheld the 2000 and 2001

Wisconsin convictions, and remanded for resentencing as a seventh-offense OWIL.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the La Crosse County Circuit Court for resentencing, treating Christianson's current OWTI as a

seventh offense rather than an eighth offense.
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