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SUMMARY

The Supreme Court of Georgia held that a suspect invokes the right to additional, independent
chemical testing under OCGA § 40-6-392 (a) (3) when a reasonable officer would understand the
suspect’s statement as a request for such testing. The Court rejected and overruled the Court of
Appeals’ “reasonably could” standard, adopting a “reasonably would” standard instead. The judgment
was reversed and remanded for reconsideration of the defendant’s ineffective-assistance claim under
the proper standard.
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PROCEDURAL POSTURE The State petitioned for certiorari to review the Georgia Court of
Appeals' reversal of the denial of Henry's motion for new trial based
on ineffective assistance of counsel. The Supreme Court of Georgia
considered the proper statutory standard for determining whether a
DUI suspect invoked the right to additional independent chemical
testing.

STANDARD OF REVIEW The court reviewed the statutory interpretation question and the Court
of Appeals' ineffective-assistance analysis. Ineffective assistance
requires deficient performance and prejudice under Strickland v.
Washington; the court emphasized that prejudice concerns whether
counsel's performance rendered the trial unreliable or fundamentally
unfair.

PRECEDENTIAL VALUE Published Georgia Supreme Court opinion; binding precedent on the
statutory standard for invoking additional independent chemical
testing under OCGA § 40-6-392 (a) (3).
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QUESTIONS PRESENTED

1. What standard governs whether a DUI suspect invoked the statutory right to additional, independent
chemical testing under OCGA § 40-6-392 (a) (3)?

2. Whether the Georgia Court of Appeals could reconsider and reject its prior "reasonably could" standard
while evaluating Henry's ineffective-assistance claim.

3. Whether the State's failure to obtain additional independent testing is justifiable when a reasonable
officer would not understand the suspect's statement as a request for such testing.

HOLDINGS

1. A DUI suspect invokes the right to additional, independent chemical testing when the suspect's words,
viewed in context and under the surrounding circumstances, would reasonably be understood by a law-
enforcement officer as an expression of a desire for such testing. The Court rejected the Court of
Appeals' "reasonably could" standard in favor of a "reasonably would" standard.

2. The statutory phrase "justifiable failure or inability to obtain an additional test" refers to the officer's
failure or inability to obtain the test, and the failure is unjustifiable when a reasonable officer would
understand that the suspect requested independent testing but nevertheless ignores that request.

3. The Court of Appeals was not barred from reconsidering the validity of the "reasonably could" standard
merely because that standard existed when Henry was tried. The Supreme Court could overrule Ladow
and its progeny in the ineffective-assistance appeal.

KEY QUOTATIONS

“When a reasonable officer would understand that a suspect has requested an additional, independent
chemical test but ignores that request, that failure is not justifiable. But when a reasonable officer would not
understand that a suspect has made a request for additional, independent chemical testing, the failure to
obtain such testing is justifiable.” (11-12)

“An officer does not unjustifiably fail to obtain an additional, independent chemical test when a suspect
makes only an unclear, ambiguous, or equivocal statement that could have been, with the benefit of hindsight,
interpreted as a request for additional testing.” (12)

“We therefore reject the “reasonably could” standard set forth by the Court of Appeals in Ladow, and we
overrule Ladow and all other decisions of the Court of Appeals holding that a suspect’s right to an additional,



independent test is invoked by a statement to a law enforcement officer that “reasonably could” – rather than
“reasonably would” – be construed as an expression of a request for such a test.” (17-18)

FACTUAL BACKGROUND

A Georgia State Patrol trooper stopped Henry after observing his vehicle driving with bright headlights. The
trooper observed bloodshot, watery eyes and slurred speech; Henry showed multiple clues of impairment on
field-sobriety tests, and an alco-sensor registered positive for alcohol. After the implied-consent notice, Henry
made statements concerning another breath test and whether his doctor could perform a blood test, but the
officer testified that Henry's responses were unclear or inaudible and proceeded with a State-administered blood
draw; GBI testing showed a blood-alcohol concentration of 0.085 grams per 100 milliliters, with a plus-or-minus
0.004 margin of error. Although counsel obtained an order for additional independent testing before trial, no
additional testing was performed.

PROCEDURAL HISTORY

Henry was convicted of DUI per se and failure to dim headlights and acquitted of DUI to the extent he was less
safe and failure to maintain lane. The trial court denied his motion for new trial after an evidentiary hearing. The
Court of Appeals reversed, holding that counsel was ineffective for failing to object to the admission of the
State's blood-test results under the Court of Appeals' "reasonably could" standard. The Supreme Court of
Georgia granted certiorari, rejected that standard, reversed the Court of Appeals, and remanded for
reconsideration under the proper standard.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Georgia Court of Appeals was directed to reconsider Henry's ineffective-assistance claim under the
"reasonably would" standard and conduct further proceedings consistent with the opinion.
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