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SUMMARY

The New York Appellate Division, Second Department affirmed orders denying portions of Charlotte
Bush's motions to dismiss a defamation action brought by Jonathan Bremner, Lucid Studios, LLC, and
Robyn Sky. The court held that the plaintiffs sufficiently alleged defamatory statements and common-
law malice overcoming a qualified common-interest privilege, and that emails, text messages, and
Facebook materials did not constitute documentary evidence under CPLR 3211(a)(1). The court also
held that the 2020 anti-SLAPP amendments did not apply retroactively and that Bush's second

dismissal motion was barred by CPLR 3211(e)'s single-motion rule.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from two interlocutory orders denying portions of

motions to dismiss an amended complaint alleging defamation, libel
per se, and slander per se.

STANDARD OF REVIEW On a CPLR 3211(a)(7) motion, the court gives the pleading a liberal
construction, accepts the alleged facts as true, and affords the plaintiff
every favorable inference. When evidentiary material is considered
without converting the motion to summary judgment, dismissal is
proper only when the plaintiff has no cause of action and the movant
establishes that a material factual allegation is not a fact at all with no

significant dispute. Under CPLR 3211(a)(1), documentary evidence



must utterly refute the factual allegations and conclusively establish a

defense as a matter of law.

PRECEDENTIAL VALUE Published opinion

PARTIES Charlotte Bush v. Jonathan Bremner, Lucid Studios, LL.C, Robyn Sky,

an unincorporated business entity
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QUESTIONS PRESENTED

1. Whether the amended complaint adequately pleaded defamation claims, including malice sufficient to
overcome the common-interest qualified privilege, under CPLR 3211(a)(7).

2. Whether the materials submitted by the defendant constituted documentary evidence that utterly refuted
the amended complaint and established a defense under CPLR 3211(a)(1).

3. Whether the 2020 anti-SLAPP amendments applied retroactively to the action.

4. Whether the defendant's second motion to dismiss claims asserted by Lucid Studios, LLC, was barred by
CPLR 3211(e)'s single motion rule.

HOLDINGS

1. The amended complaint adequately stated defamation claims because the plaintiffs sufficiently alleged
that Bush made false statements of fact with common-law malice, which, if proven, could overcome the

common-interest qualified privilege.

2. Dismissal under CPLR 3211(a)(1) was properly denied because the emails, text messages, and Facebook
messages and posts submitted by the defendant were not documentary evidence within the meaning of

the rule and did not utterly refute the complaint.

3. The 2020 anti-SLAPP amendments did not apply retroactively to this action because, when the action
commenced, Bush was not a public applicant or permittee and the action was therefore outside the scope
of the former anti-SLAPP statute.

4. The second motion to dismiss the amended complaint insofar as asserted by Lucid Studios, LLC, was
barred by the single motion rule because the defendant had already made a CPLR 3211 motion and the

later motion raised alternative grounds.

KEY QUOTATIONS

“Here, the Supreme Court properly denied that branch of the first motion which was to dismiss the amended

complaint insofar as that branch sought dismissal pursuant CPLR 3211(a)(7), as the plaintiffs sufficiently



alleged, inter alia, that the defendant made false statements of fact with common-law malice so as to

overcome the common-interest privilege” (*2)

“Thus, the emails, text messages, and Facebook messages and posts, which the defendant submitted, are not
documentary evidence as contemplated by CPLR 3211(a)(1) and cannot utterly refute the factual allegations

in the amended complaint” (*2)

“Here, the defendant violated the single motion rule of CPLR 3211(e) when she moved, among other things,
pursuant to CPLR 3211(a)(1) and (7) to dismiss the amended complaint and then made a subsequent motion,
inter alia, pursuant to CPLR 3211(a) to dismiss the amended complaint insofar as asserted by Lucid Studios,

LLC, on alternative grounds.” (*2)

FACTUAL BACKGROUND

The plaintiffs alleged that Charlotte Bush posted numerous defamatory statements about Jonathan Bremner on
Facebook, accusing him of sexually assaulting her. They asserted claims for defamation, libel per se, and slander
per se. Bush submitted emails, text messages, and Facebook messages and posts in support of her motion to

dismiss.

PROCEDURAL HISTORY

The plaintiffs commenced the action on October 25, 2018. The defendant made a first motion under CPLR
3211(a)(1) and (7) to dismiss the amended complaint and later made a second motion under CPLR 3211(a)(3)
and (7) to dismiss the amended complaint insofar as asserted by Lucid Studios, LLC. The Supreme Court, Kings
County, denied the challenged portions of both motions, except that it directed dismissal of certain paragraphs of

the amended complaint. The Appellate Division affirmed the orders insofar as appealed from.
DISPOSITION

affirmed
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