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SUMMARY

The South Carolina Supreme Court considered whether a workers’ compensation insurer’s policy
cancellation, initiated by a premium finance company, was effective under S.C. Code § 38-39-90. The
court held that the cancellation notices satisfied the statutory timing requirements but that the insurer’s
failure to return unearned premiums invalidated the cancellation. The court affirmed the circuit court’s
judgment as modified, with the chief justice dissenting on the effect of the premium-refund

requirement.
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QUESTIONS PRESENTED

1. Whether the employer's capitulation agreement acknowledging noncompliance with workers'
compensation insurance requirements waived or resolved its claim that the policy cancellation was

invalid.

2. Whether the attempted cancellations complied with the notice requirements of S.C. Code Ann. § 38-39-
90.

3. Whether the insurer's failure to return unearned premiums rendered the attempted cancellations

ineffective.

HOLDINGS

1. The capitulation agreement did not waive the employer's claim that the carrier's cancellation of the

policy was invalid.

2. Under S.C. Code Ann. § 38-39-90, the ten-day notice period is calculated from the mailing of the notice
of intent, and the premium service company may request cancellation five days after that period expires;
the additional two-business-day provision applies only when a governmental agency, mortgagee, or

other third party is entitled to notice.

3. A premium service company cancellation is ineffective unless the insurer returns the unearned premiums
required by S.C. Code Ann. § 38-39-90(e).

KEY QUOTATIONS

“Under the plain language of the statute, the additional two-day period calculated from the time the
insurance carrier receives the NOC applies only in situations where a third-party, such as a lienholder, is
entitled to notice.” (120)

“A return of unearned premiums as required under § 38-39-90(e) is in effect part of Carrier's obligation

under its policy and is therefore a condition precedent to an effective cancellation.” (122)

FACTUAL BACKGROUND

State Roofing purchased a workers' compensation policy from Travelers for coverage beginning November 8,
1997, and financed the premium through AFCO. After State Roofing missed installment payments, AFCO
mailed notices of intent and notices of cancellation requesting cancellation effective February 13 and August 14,
1998. Travelers never returned any unearned premium to AFCO or State Roofing. Bowman and Gainey

sustained alleged workplace injuries during the period in which Travelers asserted the policy had been cancelled.

PROCEDURAL HISTORY



Bowman and Gainey filed workers' compensation claims for workplace injuries. The single commissioner
determined that the policy cancellation was ineffective and ordered the carrier to appear and defend the claims.
The full Commission and the circuit court affirmed, and the Supreme Court of South Carolina affirmed as
modified.
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