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SUMMARY

The Appellate Division, Second Department, affirmed the denial of Fabius Delfeus's motion to vacate
a foreclosure judgment and dismiss the action for lack of personal jurisdiction. The court held that the
process server's affidavits established a presumption of proper service under CPLR 308(2), which
Delfeus failed to rebut with sufficiently specific evidence.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from an order denying his motion to vacate an
order and judgment of foreclosure and sale under CPLR 5015(a)(4)
and to dismiss the complaint for lack of personal jurisdiction under
CPLR 3211(a)(8).

STANDARD OF REVIEW Whether the defendant rebutted the presumption of proper service and
established lack of personal jurisdiction sufficient to vacate the default
judgment under CPLR 5015(a)(4).
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QUESTIONS PRESENTED

1. Whether Delfeus demonstrated lack of personal jurisdiction by overcoming the presumption of proper
service created by the process server's affidavits.

2. Whether the Supreme Court properly denied Delfeus's motion under CPLR 5015(a)(4) to vacate the
order and judgment of foreclosure and sale and under CPLR 3211(a)(8) to dismiss the complaint for lack
of personal jurisdiction.

3. Whether the defendant's remaining contention could be considered on appeal after being raised for the
first time.

HOLDINGS

1. The process-server affidavits established a prima facie case of proper service because they stated that the
summons and papers were delivered to a person of suitable age and discretion at the defendant's
premises and mailed to the same address.

2. Delfeus did not rebut the presumption of proper service because neither he nor his son specifically
denied that the son matched the description in the service affidavit, and Delfeus's assertions were
conclusory and unsubstantiated.

3. The Supreme Court properly denied the motion to vacate and dismiss because Delfeus failed to establish
that service was defective or that the court lacked personal jurisdiction.

4. A service hearing was not required because Delfeus failed to rebut the presumption of proper service
with a detailed and specific sworn denial.

KEY QUOTATIONS

“A default must be vacated once the movant demonstrates a lack of personal jurisdiction, and the movant is
relieved of any obligation to demonstrate a reasonable excuse for the default and a potentially meritorious
defense” (*1)

“A court lacks personal jurisdiction over a defendant who is not properly served with process” (*1)

“When it is determined that process was ineffective, all subsequent proceedings are rendered null and void as
to that party” (*1)

“A sworn denial containing a detailed and specific contradiction of the allegations in the process server's
affidavit will defeat the presumption of proper service” (*2)

FACTUAL BACKGROUND

Wilmington Trust brought a mortgage-foreclosure action against Fabius Delfeus and others. Process-server
affidavits stated that substituted service was made under CPLR 308(2) by delivery to one of Delfeus's sons, a
person of suitable age and discretion, at the subject premises, followed by mailing to the same address. Delfeus



did not appear or answer, and the court entered a default judgment and later a judgment of foreclosure and sale;
the property was sold to Wilmington Trust in August 2022. Delfeus's later submissions did not specifically deny
or contradict the service affidavit and were deemed conclusory and unsubstantiated.

PROCEDURAL HISTORY

Wilmington Trust commenced a mortgage-foreclosure action in April 2018. Delfeus was purportedly served
under CPLR 308(2), did not appear or answer, and was subjected to a default judgment, followed by an order
and judgment of foreclosure and sale dated February 18, 2020. After the property was sold in August 2022,
Delfeus moved in September 2023 to vacate the foreclosure judgment and dismiss the complaint for lack of
personal jurisdiction; the Supreme Court, Kings County, denied the motion, and the Appellate Division affirmed.

DISPOSITION
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