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SUMMARY

The Ninth Circuit reviewed the district court's order setting aside a default judgment against the
Mexican Coffee Institute as void for lack of subject matter jurisdiction under the Foreign Sovereign
Immunity Act. The court held that the tort exclusions in 28 U.S.C. § 1605(a)(5)(B) apply to the
noncommercial tort exception and do not restrict the commercial-activity exception in § 1605(a)(2).
The court also concluded that the Mexican Coffee Institute qualified as an agency or instrumentality of
Mexico and reversed and remanded.
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PROCEDURAL POSTURE Plaintiffs appealed from the district court's order granting the Mexican
Coffee Institute relief from a default judgment under Federal Rule of
Civil Procedure 60(b)(4), declaring the judgment void for lack of
subject matter jurisdiction under the Foreign Sovereign Immunities
Act.

STANDARD OF REVIEW The Ninth Circuit reviewed the Rule 60(b)(4) ruling de novo because
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QUESTIONS PRESENTED

1. Whether the district court properly set aside the default judgment as void under Federal Rule of Civil
Procedure 60(b)(4) for lack of subject matter jurisdiction under the FSIA.

2. Whether the FSIA's exceptions for enumerated noncommercial torts in 28 U.S.C. § 1605(a)(5)(B) limit
the commercial-activity exception in § 1605(a)(2) when the alleged interference with contract rights
arose from commercial activity.

3. Whether the Mexican Coffee Institute qualified as an agency or instrumentality of Mexico under the
FSIA.

4. Whether the Export Group could rely on newly asserted facts on appeal to challenge the Institute's status
as a Mexican government agency or instrumentality.

HOLDINGS

1. The exclusions in § 1605(a)(5)(B) apply only to the noncommercial-tort exception in § 1605(a)(5) and
do not restore sovereign immunity for tort claims arising from commercial activity encompassed by §
1605(a)(2).

2. The challenged footnote in Gregorian v. Izvestia was dictum, not a binding holding, because it was
unnecessary to Gregorian's decision and addressed a claim based on noncommercial activity.

3. The Institute established in the district court that it was a dependency of the Mexican Ministry of
Agriculture and Cattle and therefore qualified as an agency or instrumentality of the Mexican
government under the FSIA.

KEY QUOTATIONS

“Thus, by its plain and unambiguous terms, section 1605(a)(5) limits the reach of those restrictions only to
noncommercial torts.” (¶ 32)

“Accordingly, we reverse the district court's order setting aside the default judgment on the ground that the
court lacked subject matter jurisdiction over the Export Group's claim for interference with contract rights,
and remand for further proceedings.” (¶ 48)

FACTUAL BACKGROUND

The Export Group represented Reef Industries in bidding on a contract with a Mexican government agency for
tarpaulins. According to the complaint, an employee of the Mexican agency disclosed the Export Group's bid



information to an authorized agent of the Mexican Coffee Institute, who submitted a competing bid through
another company. The contract was awarded to the competing bidder, allegedly causing the Export Group
approximately two million dollars in lost profits. The court accepted the complaint's allegations as true because
the jurisdictional facts had not been litigated.

PROCEDURAL HISTORY

The Export Group filed suit in California state court against Reef Industries and other defendants, and the action
was removed to the Central District of California. Plaintiffs later added the Mexican Coffee Institute and other
defendants; defaults were entered after the Institute failed to respond to personal service. After other defendants
settled, the district court entered a default judgment against the Institute and another defendant. The district court
later set aside the judgment as void under Rule 60(b)(4), concluding that the FSIA barred jurisdiction, and
dismissed the action against the Institute. The Ninth Circuit reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must reconsider the proceedings after the judgment is reinstated. It should consider
INMECAFE's unresolved motion for relief under Federal Rule of Civil Procedure 60(b)(3), based on alleged
fraud, misrepresentation, or misconduct. The Ninth Circuit expressed no opinion on the merits of that motion.
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