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SUMMARY

The Ohio Tenth District Court of Appeals affirmed the denial of Thomas L. Smith’s motion for leave
to file a delayed motion for a new trial. The court held that Smith did not establish by clear and
convincing evidence that he was unavoidably prevented from discovering or filing claims based on an
alibi or ineffective assistance of counsel, and it noted that the record contradicted his assertion that
counsel failed to file a suppression motion.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by denying Smith leave to file a delayed motion for new
trial.

2. Whether Smith established by clear and convincing evidence that he was unavoidably prevented from
discovering the grounds supporting his proposed new-trial motion.

3. Whether Smith's challenge concerning the allegedly suggestive identification was barred by res judicata.

HOLDINGS

1. A defendant seeking leave to file a delayed motion for new trial must establish by clear and convincing
evidence that the defendant was unavoidably prevented from filing the motion or discovering the
evidence on which it is based. Smith failed to make that showing because he knew of his alleged alibi
before trial and knew of counsel's alleged refusal to present it.

2. An alibi known to the defendant before trial is not newly discovered evidence under Crim.R. 33(A)(6),
even if the defendant did not present it at trial.

3. Smith could not relitigate his challenge to the allegedly suggestive pretrial identification in a motion for
leave to file a delayed motion for new trial because trial counsel had filed and litigated a suppression
motion and any further challenge could have been raised in earlier proceedings.

KEY QUOTATIONS

“a party is unavoidably prevented from filing a motion for new trial if the party had no knowledge of the
existence of the ground supporting the motion for new trial and could not have learned of the existence of that
ground within the time prescribed for filing the motion for new trial in the exercise of reasonable diligence.”
(¶ 15)

“In sum, appellant failed to set forth any basis from which the trial court could conclude that he was
unavoidably prevented from filing a timely motion for new trial.” (¶ 18)

FACTUAL BACKGROUND

Smith was indicted in 2009 for aggravated murder, murder, attempted murder, felonious assault, aggravated
burglary, aggravated robbery, and related firearm specifications. He was convicted after a jury trial and
sentenced to life without parole consecutive to 36 years. In 2025, he sought leave to file a delayed motion for
new trial, asserting that he had an alibi and that trial counsel had refused to file an alibi notice and a suppression
motion. The record showed that Smith knew of the alleged alibi before and during trial and that trial counsel had
in fact filed and litigated a motion to suppress the pretrial identification.

PROCEDURAL HISTORY

Smith was convicted in 2009 of aggravated murder and related offenses and received a sentence of life without
parole consecutive to 36 years. His direct appeal challenged only the consecutive nature of his sentences, and the



appellate court affirmed. In 2025, Smith sought leave to file a delayed motion for new trial based principally on
an alleged alibi and ineffective assistance of counsel. The trial court denied leave, and the Tenth District
affirmed.

DISPOSITION

affirmed
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