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SUMMARY

The North Dakota Supreme Court reviewed the dismissal of Leah Richard’s claims against Washburn

Public Schools arising from alleged sexual harassment and inappropriate physical conduct by a

supervisor. The court affirmed dismissal of the negligent hiring and assault-and-battery claims, but
held that the Workforce Safety and Insurance Act and North Dakota Human Rights Act did not bar the

negligent supervision and retention claims. The court reversed dismissal of those claims and remanded

for further proceedings.
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Appeal from a judgment granting the defendant's motion for summary
judgment and dismissing claims for negligent hiring, negligent

supervision, negligent retention, and assault and battery.

Summary judgment is reviewed de novo on the entire record. The
evidence is viewed in the light most favorable to the nonmoving party,
which receives the benefit of reasonable favorable inferences. The
moving party bears the burden of showing that no genuine issue of
material fact exists and that it is entitled to judgment as a matter of

law.
Published North Dakota Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1.

Whether Richard's negligent supervision and negligent retention claims were barred by the exclusive-

remedy provisions of the Workforce Safety and Insurance Act.

. Whether the North Dakota Human Rights Act precluded Richard's common-law negligent supervision

and retention claims.

. Whether genuine issues of material fact existed regarding foreseeability, the District's knowledge of

Fuchs's misconduct, and the adequacy of the District's response.

. Whether the district court's dismissal of the negligent hiring and assault and battery claims should be

reviewed when Richard did not challenge those dismissals on appeal.

HOLDINGS

1. The Workforce Safety and Insurance Act did not bar Richard's negligent supervision and negligent

retention claims because the record did not establish that she suffered a compensable injury under the
Act. Her claims sought recovery primarily for nonphysical mental or psychological injuries arising from
alleged sexual harassment, and the District failed to prove the applicability of the exclusive-remedy

defense.

2. The North Dakota Human Rights Act did not preclude Richard's negligent supervision and negligent

retention claims.

3. Summary judgment was improper on Richard's negligent supervision and negligent retention claims

because genuine issues of material fact existed concerning the District's knowledge of Fuchs's conduct,

foreseeability, and the adequacy of its response.

KEY QUOTATIONS

“Summary judgment is a procedural device for the prompt resolution of a controversy on the merits without a
trial if there are no genuine issues of material fact or inferences that can reasonably be drawn from

undisputed facts, or if the only issues to be resolved are questions of law.” (Y 9)

“In this case, even if the allegations of sexual harassment constitute an injury by accident, we conclude the
District has failed to show Richard has suffered an injury that is compensable under the Act. Consequently,

we conclude the exclusive remedy provisions of the Act do not bar Richard’s actions.” (] 19)

FACTUAL BACKGROUND

Leah Richard worked as a part-time custodian for Washburn Public Schools while she was a sixteen-year-old

student. She alleged that her supervisor, Gary Fuchs, made sexual comments and engaged in several incidents of

physical touching, including placing his hands around her neck, pushing her down, and putting his hands inside



the front of her pants. Richard's mother reported one incident to a school principal, and the District later took
steps to restrict Fuchs's contact with Richard. Richard alleged mental and psychological injuries and sued the

District for negligent hiring, supervision, and retention, and for assault and battery.

PROCEDURAL HISTORY

Richard sued Washburn Public Schools in the District Court of McLean County for damages arising from
alleged sexual comments and physical touching by her supervisor. The district court granted summary judgment
for the District, ruling that the negligent supervision and retention claims were barred by the exclusive-remedy
provisions of the Workforce Safety and Insurance Act, that the negligent hiring claim was unforeseeable as a
matter of law, and that the assault and battery claim was untimely. The North Dakota Supreme Court affirmed
dismissal of the negligent hiring and assault and battery claims, reversed dismissal of the negligent supervision

and retention claims, and remanded.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings on Richard's negligent supervision and negligent retention claims. The dismissal
of the negligent hiring and assault and battery claims remains affirmed.
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