SUPREME COURT OF NEBRASKA

Parks v. Merrill, Lynch, Pierce, Fenner & Smith, Inc.

268 Neb. 499 (2004) - Decided August 6, 2004

SUMMARY

The Nebraska Supreme Court considered whether an investor’s claim against a securities broker was
governed by the statute of limitations for professional negligence rather than the limitations period for
breach of oral contract. The court held that the broker was not a professional under Nebraska’s
statutory definition because his licensing and training did not require the type of extensive preparation
associated with a profession. The court also held that the defendant’s alternative statute-of-limitations

arguments were not preserved for appellate review and affirmed.

CASE DETAILS

COURT Supreme Court of Nebraska

WRITING FOR THE COURT McCormack, J.
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DISPOSITION affirmed

PROCEDURAL POSTURE Merrill Lynch appealed from the district court's denial of its motions

for judgment notwithstanding the verdict, directed verdict, and new
trial after the jury was discharged as deadlocked and the court declared

a mistrial.

STANDARD OF REVIEW The applicability of a statute of limitations is a question of law
reviewed independently. On a motion for judgment notwithstanding
the verdict, the moving party admits as true the relevant evidence
favorable to the opposing party, and judgment may be granted only

when reasonable minds can draw but one conclusion.

PRECEDENTIAL VALUE Published Nebraska Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether Parks' claim was one for professional negligence rather than breach of contract, such that

Nebraska's professional-negligence statute of limitations applied.

2. Whether Merrill Lynch preserved its arguments that Parks' claim was barred by the statutes of

limitations for ordinary negligence or breach of oral contract.

3. Whether the appeal from denial of judgment notwithstanding the verdict was properly before the court

after the jury was discharged because it could not reach a verdict.

HOLDINGS

1. Kenton was not a professional within the meaning of Neb. Rev. Stat. § 25-222; therefore, the

professional-negligence statute of limitations did not apply to Parks' claim.

2. Merrill Lynch failed to preserve its arguments under the ordinary-negligence and breach-of-oral-contract
statutes of limitations because it did not assert those grounds in its directed-verdict motions made at the

close of Parks' evidence and renewed at the close of all evidence.

3. The appeal was properly before the court because Nebraska statutes authorize an appeal from denial of
judgment notwithstanding the verdict after a jury has been discharged for inability to reach a verdict.

KEY QUOTATIONS

“In determining whether a particular act or service is professional in nature, we must look to the nature of the

act or service itself and the circumstances under which it was performed.” (at 506)

“a college degree embodies such characteristics and that licensing, although not dispositive, strongly

indicates that an occupation is a profession.” (at 507)

“For these reasons, we conclude that Kenton was not a professional.” (at 510)

FACTUAL BACKGROUND

Parks received approximately $800,000 from the sale of stock to an employee stock ownership plan and sought
to reinvest the proceeds in highly rated, long-term, noncallable bonds. She alleged that Merrill Lynch's agent,
Richard Kenton, purchased callable bonds instead, causing bonds to be called before maturity and allegedly
resulting in lost earnings and premature income-tax liability. Kenton was a licensed securities representative and
a Merrill Lynch trainee, but he had no college degree, no prior ESOP-rollover experience, and had acted under

Parks' investment criteria.

PROCEDURAL HISTORY

Parks sued Merrill Lynch in the Douglas County District Court for breach of an oral contract concerning the
purchase of noncallable bonds. The jury could not reach a verdict, so the trial court declared a mistrial and reset

the case for trial. The court denied Merrill Lynch's posttrial motions, and Merrill Lynch appealed.



DISPOSITION

affirmed
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