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SUMMARY

The Appellate Division, Second Department, reversed an order of protection issued after a Family
Court hearing and remitted the matter for a new hearing and determination. The court held that the
appellant did not knowingly, voluntarily, and intelligently waive his statutory right to counsel because
he did not understand the court's explanation of the risks of proceeding without counsel.
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QUESTIONS PRESENTED

1. Whether the Family Court adequately established that Lawrence Gugliara knowingly, voluntarily, and
intelligently waived his statutory right to counsel in the Family Court Act article 8 proceeding.

2. Whether deprivation of the right to counsel required reversal of the order of protection without
consideration of the merits.

HOLDINGS

1. A party may waive the right to counsel only if the waiver is made knowingly, voluntarily, and
intelligently, and the Family Court must conduct a searching inquiry sufficient to establish that the party
understands the dangers and disadvantages of proceeding without counsel.

2. Deprivation of a party's right to counsel under Family Court Act § 262 requires reversal without regard
to the merits of the unrepresented party's position.

KEY QUOTATIONS

“There is no rigid formula, but the record must demonstrate that the party has chosen to proceed without
counsel despite being aware of and understanding the dangers and disadvantages of doing so” (*1)

“The deprivation of a party's right to counsel guaranteed by Family Court Act § 262 requires reversal without
regard to the merits of the unrepresented party's position” (*2)

FACTUAL BACKGROUND

Lawrence Gugliara was the subject of a Family Court Act article 8 proceeding that resulted in an order of
protection concerning Philip Gugliara. Lawrence sought to proceed without counsel, and the Family Court
attempted to explain the dangers and disadvantages of self-representation. The record showed that Lawrence was
confused by the colloquy and did not understand the court's explanation, yet the court permitted him to proceed
without counsel.

PROCEDURAL HISTORY

The Family Court, Kings County, entered an order of protection directing Lawrence Gugliara to refrain from
certain conduct toward Philip Gugliara through May 8, 2018. During the proceeding, Lawrence expressed a
desire to proceed without counsel, but the Family Court allowed him to do so despite a record showing that he
did not comprehend the court's explanation of the dangers and disadvantages of self-representation. The
Appellate Division reversed and remitted for a new hearing and determination, while continuing the order of
protection temporarily pending the new determination.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The Family Court, Kings County, must conduct a new hearing and determination on the petition with all
convenient speed. At the new hearing, Lawrence Gugliara must either appear with counsel or knowingly,
voluntarily, and intelligently waive the right to counsel. The existing order of protection remains in effect as a
temporary order of protection pending the new determination.
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