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SUMMARY

The document contains findings and recommendations in a prisoner civil-rights action under 42

U.S.C. § 1983. It recommends denying defendants’ motion to partially dismiss Gary Ronnell Perkins’s

Eighth Amendment deliberate-indifference claim concerning the denial of orthotic footwear and

referral to podiatry. The court concludes that the complaint sufficiently alleges a serious medical need

and deliberate indifference, and that the defendants’ grievance materials should not be used at the

pleading stage to resolve factual disputes about the care provided.
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Findings and recommendations on moving defendants' Federal Rule of
Civil Procedure 12(b)(6) motion to partially dismiss a prisoner's 42
U.S.C. § 1983 complaint alleging deliberate indifference to serious

medical needs in violation of the Eighth Amendment.

On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true, draws reasonable inferences in the plaintiff's favor,
and determines whether the complaint states a plausible claim for
relief. Conclusory allegations are not accepted as true, and pro se
pleadings are construed under less stringent standards. At the pleading
stage, materials outside the complaint generally may not be considered

unless incorporated by reference or subject to judicial notice.
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QUESTIONS PRESENTED

1. Whether grievance records attached to defendants' motion could be considered under the incorporation-

by-reference doctrine to establish that defendants provided constitutionally adequate medical care.

2. Whether the complaint plausibly alleged that Holmes and Gu were deliberately indifferent to Perkins's

serious medical needs.

3. Whether the complaint plausibly alleged deliberate indifference against Gates and Mevi based on their
review and denial of medical grievances.

4. Whether the complaint sufficiently alleged personal participation and deliberate indifference by the

members of the Reasonable Accommodation Panel who denied Perkins's request for orthotic shoes.

5. Whether qualified immunity required dismissal at the pleading stage.

HOLDINGS

1. Although the court could consider grievances incorporated by reference for what they stated, it could not
use the attached grievance materials as substantive evidence to contradict the complaint's allegations or
establish the actual adequacy of medical care at the pleading stage.

2. The complaint plausibly alleged that Holmes and Gu were deliberately indifferent to Perkins's serious
medical needs by refusing orthotics and podiatry referrals despite allegations of chronic and severe pain,

prior prescriptions, and a continuing need for treatment.

3. The complaint plausibly alleged deliberate indifference by Gates and Mevi because it alleged that they
reviewed grievances and medical records reflecting a serious medical need, prior orthotics prescriptions,

continuing pain, and treatment denials based on policy.

4. The complaint sufficiently alleged personal participation by each RAP member because it alleged that
each participated in the panel decision denying orthotic shoes despite medical documentation of

Perkins's serious medical need.

5. Qualified immunity did not warrant dismissal at the pleading stage because the allegations, taken as true,
plausibly showed violations of a clearly established Eighth Amendment right to medically necessary

treatment.

KEY QUOTATIONS



“The incorporation-by-reference doctrine does not override the fundamental rule that courts must interpret

the allegations and factual disputes in favor of the plaintiff at the pleading stage.” (at 16)

“The Court thus recommends denying Moving Defendants’ motion to the extent it arqgues that Plaintiff’s
complaint fails to adequately allege deliberate indifference to serious medical needs against Defendants
Holmes and Gu.” (at 18)

“The Ninth Circuit has held that a denial of a medically necessary treatment solely on the basis of

institutional policy constitutes deliberate indifference to serious medical needs.” (at 19)

“Here, in contrast, Plaintiff has alleged that the RAP had medical records indicating that medical
professionals had previously found that he required orthotics, that he has a continuing medical need, and that

his treating doctors denied his request based solely on a change in prison policy.” (at 24)

FACTUAL BACKGROUND

Perkins alleged that he was diagnosed with bilateral bunions in 2006, prescribed orthotic shoes, and continued
using orthotics for years. He alleged that prison medical providers and grievance reviewers denied replacement
orthotics and podiatry referrals despite his repeated complaints of severe pain, prior medical documentation, and
observations of a bunion, redness, inflammation, and abnormal toe positioning. According to the complaint, the
denials were based primarily on a 2020 institutional policy change that narrowed eligibility for orthotic footwear

rather than on individualized medical assessments.

PROCEDURAL HISTORY

Perkins, a prisoner proceeding pro se, filed a § 1983 complaint concerning the denial of orthotic footwear and
podiatry referrals. The court screened the complaint and permitted the Eighth Amendment deliberate-
indifference claim to proceed against the individual defendants. Several defendants then moved to partially
dismiss under Rule 12(b)(6), relying in substantial part on grievance materials attached to the motion. The

magistrate judge recommends denying the motion in its entirety and provides thirty days for objections.
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