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SUMMARY

The Thirteenth Court of Appeals of Texas affirmed summary judgment in favor of Valley Dewatering

Services, Inc. on South Texas Wastewater, LL.C’s negligent misrepresentation and breach-of-contract

claims and on Valley’s suit-on-sworn-account claim. The court held that South Texas Wastewater

failed to raise genuine issues of material fact regarding false information, reasonable care, justifiable

reliance, contractual breach, and consequential damages. The court also rejected South Texas

Wastewater’s offset defense because its underlying claims lacked evidentiary support.
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affirmed

Appeal from summary judgment orders in favor of Valley Dewatering
Services, Inc. on its suit-on-sworn-account claim and against South
Texas Wastewater, LLC on its negligent-misrepresentation and breach-

of-contract claims.

Summary judgment is reviewed de novo. For no-evidence summary
judgment, the movant must identify an essential element for which
there is no evidence, shifting the burden to the nonmovant to produce
evidence raising a genuine issue of material fact. For traditional
summary judgment on a claim subject to an affirmative defense, the
claimant must conclusively establish each element of the claim unless
the nonmovant raises a genuine issue of material fact on each element
of the defense. The court takes as true evidence favorable to the
nonmovant, indulges reasonable inferences in the nonmovant's favor,

and resolves doubts in the nonmovant's favor.
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QUESTIONS PRESENTED

1. Whether South Texas Wastewater produced evidence raising a genuine issue of material fact on the
false-information, reasonable-care-or-competence, and justifiable-reliance elements of negligent

misrepresentation.

2. Whether South Texas produced evidence raising a genuine issue of material fact that Valley breached an

implied contract by stopping its wastewater services.

3. Whether South Texas produced evidence of foreseeable and reasonably certain consequential damages

from the alleged breach.

4. Whether South Texas established a genuine issue of material fact supporting its affirmative defense of

offset to Valley's suit-on-sworn-account claim.

HOLDINGS

1. South Texas failed to raise a genuine issue of material fact on the false-information, reasonable-care-or-
competence, and justifiable-reliance elements of negligent misrepresentation; no-evidence summary

judgment was therefore proper.

2. South Texas failed to raise a genuine issue of material fact that Valley breached the parties' implied
contract because the evidence did not establish a contractual promise that Valley would keep its facility

open indefinitely and without interruption.

3. South Texas failed to raise a genuine issue of material fact on damages because its claimed lost profits

were not shown to be foreseeable or reasonably certain.

4. South Texas failed to raise a genuine issue of material fact supporting its offset defense because that
defense was based solely on its negligent-misrepresentation and breach-of-contract claims, both of

which failed as a matter of summary judgment evidence.
KEY QUOTATIONS
“We review an order granting a motion for summary judgment de novo.” (4)

“To determine if a genuine issue of material fact exists, “we take as true all evidence favorable to the non-

movant, indulge every reasonable inference in favor of the non-movant, and resolve any doubts in the non-



movant’s favor.”” (5)
“A promise of future performance is insufficient.” (6)

“Courts determine mutual assent under an objective standard and do not analyze the parties’ subjective states
of mind.” (10)

“To recover consequential damages, a claimant must prove the damages (1) are foreseeable and (2) to a
degree of reasonable certainty.” (12)

“Proof need not be exact, but neither can it be speculative.” (13)

FACTUAL BACKGROUND

Valley Dewatering operated a wastewater-processing facility that accepted South Texas Wastewater's grease-trap
and septic waste for a fee. The parties did not have a written contract, although both treated their relationship as
an implied, terminable-at-will agreement under which South Texas paid an agreed per-gallon fee. After the City
of Mercedes blocked Valley's discharge line in January 2023, Valley stopped accepting South Texas's waste.
South Texas claimed that statements made by Valley in December 2022 constituted negligent misrepresentations
and that Valley's closure breached an implied contract, seeking damages based primarily on losses from its own

long—term customer contracts.
PROCEDURAL HISTORY

South Texas Wastewater sued Valley Dewatering Services for negligent misrepresentation and breach of contract
after Valley stopped accepting wastewater. Valley countersued on a sworn account and moved for traditional
summary judgment on its claim and no-evidence summary judgment on South Texas's claims. The 476th District

Court of Hidalgo County granted both motions, and South Texas appealed. The court of appeals affirmed.

DISPOSITION

affirmed
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