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SUMMARY

The Idaho Supreme Court reviewed a summary judgment ruling in a medical malpractice action

against Kootenai Hospital District. The court held that the plaintiffs’ out-of-area gastroenterology

expert had adequately established familiarity with the applicable community standard of care, but that

a second expert’s opinion lacked sufficient foundation because it was not supported by sworn

testimony or an affidavit. The court reversed in part, vacated the judgment, and remanded for further

proceedings.
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The plaintiffs appealed from an Idaho district court order granting
summary judgment to Kootenai Health in a medical malpractice action
based on the alleged lack of admissible expert testimony establishing

the applicable community standard of care.

Summary judgment is reviewed under the same standard applied by
the district court. The admissibility of expert testimony at summary
judgment is a threshold issue distinct from whether the testimony
creates a genuine issue of material fact. Evidentiary rulings are
reviewed for clear abuse of discretion under the four-part Lunneborg
standard.
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QUESTIONS PRESENTED

1. Whether the district court erred in granting summary judgment because the plaintiffs failed to provide
sufficient expert testimony establishing the applicable community standard of care.

2. Whether Kenneth Hammerman, an out-of-area, board-certified gastroenterologist, had adequately

established actual knowledge of the applicable community standard of care.

3. Whether Judy Schmidt's unsworn expert report and the parties' expert witness disclosure supplied
admissible testimony establishing the applicable community standard of care.

HOLDINGS

1. An out-of-area expert may testify that a national standard of care applies to a board-certified defendant
specialist when the expert and defendant are board-certified in the same specialty and the expert inquires

into the local standard to ensure that it does not deviate from the national standard.

2. Hammerman's testimony was admissible on summary judgment because he and the defendant physician
were board-certified gastroenterologists, and Hammerman's review of the defendant's deposition

established that the community standard in Coeur d'Alene did not deviate from the national standard.

3. Schmidt's opinion regarding the standard of care was inadmissible because the plaintiffs submitted
neither sworn testimony from Schmidt nor an affidavit or declaration establishing how she became

familiar with the applicable community standard.

KEY QUOTATIONS

“An expert’s review of a deposition stating that the local standard does not vary from the national standard,

coupled with the expert’s personal knowledge of the national standard, is sufficient to lay a foundation for the
expert’s opinion.” (10)

“An expert witness disclosure may certainly be referred to in an affidavit or during a deposition, but absent

some form of testimony, any statement of the standard of care contained therein cannot be rightly attributed to
the expert witness.” (12)

FACTUAL BACKGROUND

In May 2015, Duane Dlouhy presented to Kootenai Health with rectal bleeding and underwent imaging and a

colonoscopy that did not provide a complete view of the rectum. He was discharged and received several follow-



up appointments, but the possibility of colorectal cancer was not discussed or documented. In August 2016, he
was diagnosed with stage IV colorectal cancer and later died. The plaintiffs alleged that Kootenai Health was

vicariously liable for the negligent acts or omissions of healthcare providers involved in his care.

PROCEDURAL HISTORY

The Dlouhys filed a medical malpractice complaint in 2017, later amending it to add parties and defendants.
After other defendants were dismissed, the claims against Kootenai Health were limited by stipulation to
vicarious liability for specified employees. The district court granted Kootenai Health summary judgment,
entered judgment dismissing the claim, and later awarded costs. The Idaho Supreme Court reversed the summary
judgment ruling in part, vacated the final judgment, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for further proceedings consistent with the opinion after reversal in part of the summary

judgment order and vacation of the final judgment.
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