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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed Tracy A. Back’s conviction and sentence for

threatening to commit a terrorist act under West Virginia Code § 61-6-24(b). The court held that a

defendant must make a prima facie showing of willful, intentional fraud before a court may review

evidence presented to a grand jury. It also held that the threatened act, rather than the threat itself, must

satisfy the statutory definition of a terrorist act, and concluded that the evidence was sufficient.
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Defendant appealed his felony conviction and sentence for threatening
to commit a terrorist act, challenging the denial of his motion to

dismiss the indictment and the sufficiency of the evidence.

Review of denial of a motion to dismiss an indictment is generally de
novo. When an evidentiary hearing is held, factual findings are
ordinarily reviewed for clear error. Sufficiency of the evidence is
reviewed by examining whether, viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could find
the essential elements beyond a reasonable doubt. Statutory

interpretation is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the circuit court erred in refusing to dismiss the indictment based on allegedly misleading or

insufficient evidence presented to the grand jury.

2. Whether the evidence was sufficient to prove that Back knowingly and willfully threatened to commit a
terrorist act under West Virginia Code § 61-6-24(b).

HOLDINGS

1. A defendant must make a prima facie showing of willful, intentional fraud in obtaining the indictment
before a court may go behind the indictment to examine the legality or sufficiency of the evidence
presented to the grand jury. Because Back expressly disclaimed and failed to establish such fraud, the

circuit court properly denied his motion to dismiss.

2. Under West Virginia Code § 61-6-24(b), the State must prove a knowing and willful threat to commit a
terrorist act, but need not prove an intent or present ability to carry out the threatened act. The threat
itself need not satisfy the statutory definition of a terrorist act; the specific act threatened must be likely
to cause serious bodily injury or property or environmental damage and must be intended to intimidate
or coerce the civilian population, or satisfy another statutory intent category. The evidence that Back

threatened an active-shooter-style mass killing to gain attention was sufficient.

KEY QUOTATIONS

“Thus, in order to violate W. Va. Code § 61-6-24(b), the threat itself need not meet the definition of a
“terrorist act” as set out in W. Va. Code § 61-6-24(a)(3), but the specific act that is threatened must meet that
definition.” (Syllabus point 3)

“In plain language, W. Va. Code § 61-6-24(b) prohibits knowingly and willfully making a threat to commit a

terrorist act, regardless of whether there is any intent to actually commit the same.” (at 12)

“The ability to carry out a threat simply is not an element of the crime of threatening to commit a terrorist
act.” (at 15)

FACTUAL BACKGROUND

Back's mother reported that he had threatened to kill members of his family and his former wife's family and had
expressed a desire to kill people to gain attention because he was not known in West Virginia. A chief deputy
investigated and testified that Back wanted to become the first active shooter from West Virginia and intended to
commit acts that would make him famous. Back's mother testified that he repeatedly said he would kill people

after seeing reports of killings and that he wanted attention by doing so.



PROCEDURAL HISTORY

A Pocahontas County grand jury indicted Back on one count of knowingly and willfully threatening to commit a
terrorist act. The circuit court denied his motion to dismiss the indictment, and a jury convicted him after
receiving an Allen charge when initially unable to reach a unanimous verdict. The circuit court denied post-trial
motions for judgment of acquittal or a new trial and sentenced Back to one to three years of incarceration. The
Supreme Court of Appeals affirmed.
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