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SUMMARY

The Michigan Supreme Court ordered the application for leave to appeal held in abeyance pending the
Sixth Circuit's decision in Simmons v. Metrish, which concerned the retroactivity of Halbert v.
Michigan. The case addresses whether indigent defendants who pleaded guilty are entitled to
appointed appellate counsel and whether Halbert applies retroactively to collateral proceedings.
Separate opinions disagreed on whether counsel should be appointed immediately and whether Halbert
constituted a new rule under Teague v. Lane.
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PROCEDURAL POSTURE Defendant sought leave to appeal the Court of Appeals' denial of a
delayed application for leave to appeal from the denial of his motion
for relief from judgment. The Michigan Supreme Court held the
application in abeyance pending a decision by the United States Court
of Appeals for the Sixth Circuit in Simmons v. Metrish concerning the
retroactive application of Halbert v. Michigan.

STANDARD OF REVIEW De novo review applies to the legal question whether a constitutional
decision applies retroactively.
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QUESTIONS PRESENTED

1. Whether Halbert v. Michigan applies retroactively to a motion for relief from judgment in a case
involving a plea-based conviction that became final before Halbert was decided.

2. Whether defendant's application for leave to appeal should be held in abeyance pending the Sixth
Circuit's decision in Simmons v. Metrish.

HOLDINGS

1. The application for leave to appeal was held in abeyance pending the decision of the United States Court
of Appeals for the Sixth Circuit in Simmons v. Metrish.

KEY QUOTATIONS

“Given these circumstances, we ORDER that the application be held in ABEYANCE pending the decision in
that case.” (at 731)

“However, in Halbert, the United States Supreme Court held, in a six to three decision, that the "due process"
and "equal protection" clauses of the Fourteenth Amendment to the United States Constitution require that
counsel be appointed for defendants who have pleaded guilty and who seek to appeal their convictions to the
Michigan Court of Appeals.” (at 734)

FACTUAL BACKGROUND

In 2001, Kenneth Jay Houlihan pleaded guilty to first-degree criminal sexual conduct and child sexually abusive
activity. He received prison sentences of 20 to 40 years for the first conviction and 13 years, 4 months to 20
years for the second. The trial court denied his request for appointed appellate counsel, and his direct-review
proceedings concluded before the United States Supreme Court decided Halbert v. Michigan.

PROCEDURAL HISTORY

In 2001, defendant pleaded guilty to first-degree criminal sexual conduct and child sexually abusive activity and
was sentenced to prison. The trial court denied his request for appointed appellate counsel under M.C.L. §
770.3a. The Court of Appeals denied his application for leave to appeal, and the Michigan Supreme Court denied
leave in 2003. Defendant later filed a motion for relief from judgment, which the trial court denied; the Court of
Appeals denied a delayed application for leave to appeal, and defendant sought further review in the Michigan
Supreme Court. After oral argument, the Supreme Court held the application in abeyance pending the Sixth
Circuit's decision in Simmons.

DISPOSITION

other



REMAND INSTRUCTIONS

No remand was ordered. The application for leave to appeal was to remain in abeyance pending the Sixth
Circuit's decision in Simmons v. Metrish.
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