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SUMMARY

The Vermont Supreme Court reversed Carl Devoid, Jr.'s conviction for attempted voyeurism because
the evidence did not establish an overt act likely to result in viewing the complainant's intimate areas
or the requisite criminal intent. The court held that merely looking at a second-floor bathroom window
from a position where viewing the protected areas was impossible was insufficient to constitute
attempted voyeurism. A concurrence additionally criticized the trial court's decision to instruct the
deliberating jury on a new attempt charge after the jury had begun deliberations.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to support a conviction for attempted voyeurism when defendant
looked at a second-floor bathroom window from a location where he could not see the complainant's
statutorily defined intimate areas.

2. Whether defendant's conduct constituted the overt act and demonstrated the intent required for attempted
voyeurism.

3. Whether the trial court erred by instructing the jury during deliberations on attempted voyeurism, a
crime not originally charged.

HOLDINGS

1. The evidence was insufficient to support defendant's conviction for attempted voyeurism because
defendant's conduct of standing on the ground and looking at the second-floor bathroom window was
not likely to result in viewing the complainant's intimate areas.

2. The evidence did not sufficiently establish that defendant intended to commit voyeurism, rather than
merely desiring to watch the upper body of a woman he believed to be naked.

3. The court did not adopt impossibility as a general defense to attempt; instead, it distinguished this case
from factual-mistake attempt cases because defendant's conduct was equivocal and there was no mistake
about the circumstances preventing completion.

KEY QUOTATIONS

“An overt act must advance beyond mere intent and "reach far enough toward accomplishing the desired
result to amount to the commencement of the consummation."” (8 A.3d at 1080)

“The act of merely looking at complainant's window from a place where no view of her intimate areas was
possible, however, is insufficient for the jury to find defendant guilty of attempted voyeurism.” (8 A.3d at
1081)

“Here, there was no mistake; defendant necessarily knew that he could not complete the crime, and thus his
conduct was equivocal.” (8 A.3d at 1082)

FACTUAL BACKGROUND

The complainant lived in a second-floor apartment with a bathroom window overlooking a parking lot. On two
occasions, she saw defendant, her first-floor neighbor, looking up at the bathroom window while she was
showering; on the second occasion he looked for approximately three minutes while holding a hand near his
crotch. The window's height and the evidence, including a photograph, showed that defendant could not see the
intimate areas protected by Vermont's voyeurism statute from his position on the ground.

PROCEDURAL HISTORY

The State charged defendant with voyeurism under 13 V.S.A. § 2605(b)(1). During jury deliberations, over
defendant's objection, the trial court instructed the jury on attempted voyeurism, a crime not originally charged.
The jury convicted defendant of attempted voyeurism, and the trial court denied his renewed motion for



judgment of acquittal. The Supreme Court of Vermont reversed based on insufficient evidence and did not reach
defendant's other appellate arguments.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The conviction was reversed because the motion for judgment of acquittal should have been granted. The
opinion does not state additional remand instructions.
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