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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of paternal grandparents’ motions
to intervene and request placement of two children in an abuse and neglect proceeding. The court held
that the grandparent placement preference was not absolute and that placement with the grandparents
was contrary to the children’s best interests given their prior stated disinterest, criminal history
concerns, and the children’s bonds with their foster families. The court also concluded that the
grandparents were not entitled to a meaningful opportunity to be heard under West Virginia Code § 49-
4-601(h), although the record showed that hearings were held on their motions.
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PROCEDURAL POSTURE Paternal grandparents appealed the Circuit Court of Mingo County's
order denying their motion to intervene and their request for placement
of the children in an abuse and neglect proceeding.

STANDARD OF REVIEW Conclusions of law are reviewed de novo. In an abuse and neglect case
tried upon the facts without a jury, factual findings are reviewed for
clear error and will not be set aside unless the reviewing court is left
with the definite and firm conviction that a mistake has been made.
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QUESTIONS PRESENTED

1. Whether the circuit court erred by denying the paternal grandparents' motions to intervene in the abuse
and neglect proceedings.

2. Whether the statutory grandparent preference required the DHHR or circuit court to consider the
grandparents for placement or adoption despite their prior refusal of placement and the children's best
interests.

3. Whether the grandparents were entitled to a meaningful opportunity to be heard under West Virginia
Code § 49-4-601(h).

HOLDINGS

1. The statutory grandparent preference is not absolute and must be considered together with the children's
best interests; placement with the grandparents was properly denied because the record showed that it
would be contrary to the children's best interests.

2. The grandparents were not entitled to a meaningful opportunity to be heard under West Virginia Code §
49-4-601(h) because they did not have custodial or other parental rights or responsibilities and were not
relative caregivers; in any event, they received hearings and opportunities to present their arguments.

3. The circuit court did not err in denying the grandparents' motions to intervene.

KEY QUOTATIONS

“The preference is just that—a preference. It is not absolute . . . the child’s best interest remains paramount.”
(at 3)

“The grandparent preference must be considered in conjunction with our long standing jurisprudence that
‘the primary goal in cases involving abuse and neglect . . . must be the health and welfare of the children.’”
(at 3)

“Because petitioners did not have custodial rights to the children, nor were they relative caregivers, they were
not entitled to be heard under this statute.” (at 4)

FACTUAL BACKGROUND

The DHHR removed G.S.-1 and R.S. from their parents' custody and placed them in foster care after allegations
of abuse and neglect, including G.S.-1's positive test for illegal substances at birth. When the paternal
grandparents contacted the DHHR, they declined interest in becoming a placement for G.S.-1 and instead
advocated returning the child to the father. They did not seek to intervene until the children had spent most of
their lives in foster care and had bonded with their respective foster families. The DHHR and guardian ad litem



opposed placement with the grandparents based on the grandparents' prior disinterest, the children's need for
stability, and G.S.-2's criminal history.

PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition in September 2016 after G.S.-1 tested positive for illegal
substances at birth. The children were placed in foster care, and the parents' parental rights were later terminated.
The grandparents, who had declined placement when contacted by the DHHR, eventually moved to intervene in
June 2018. The circuit court denied their motions and their motion for reconsideration and placement request;
the Supreme Court of Appeals affirmed.

DISPOSITION

affirmed
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