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SUMMARY

The Supreme Court of New Hampshire answered certified questions from the First Circuit concerning
when an excess insurer's duty to defend is triggered. The court held that an excess insurer has no duty
to defend until the primary insurer's coverage limits are exhausted. It distinguished its prior decision in
Universal Underwriters, explaining that the earlier case involved co-primary insurers with mutually
repugnant excess clauses.
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PROCEDURAL POSTURE The United States Court of Appeals for the First Circuit certified
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QUESTIONS PRESENTED



1. Under New Hampshire law, when is an excess insurer's duty to defend triggered?

2. Does an excess insurer's duty to defend arise only after the primary insurer's coverage is exhausted?

3. If the excess insurer's duty to defend is not limited to exhaustion of the primary policy, what rule
governs allocation and timing of defense costs?

HOLDINGS

1. Under New Hampshire law, an excess insurer's duty to defend a claim is triggered only when the
primary insurer's coverage has been exhausted.

2. Universal Underwriters does not require a true excess insurer to share defense costs with a primary
insurer before exhaustion of the primary policy because Universal Underwriters concerned two co-
primary insurers.

KEY QUOTATIONS

“We respond that, under New Hampshire law, the excess insurer’s duty to defend is triggered only when the
primary’s insurer’s coverage is exhausted.” (168 N.H. at 548)

“Where an insured is covered by both a primary policy and an excess policy . . . the excess liability carrier is
not obligated to participate in the defense until the primary policy limits are exhausted.” (168 N.H. at 550)

“Accordingly, we join those courts that have held that an excess insurer has no duty to defend a claim until
the primary insurer’s coverage has been exhausted.” (168 N.H. at 551)

“Thus, our statement in Universal Underwriters regarding the respective defense duties of primary and excess
insurers was dicta, and does not control the resolution of the questions before us.” (168 N.H. at 552)

FACTUAL BACKGROUND

Old Republic insured a tractor-trailer owned by Ryder Truck Rentals, while Stratford separately insured DAM
Express, which leased the tractor from Ryder. After the tractor-trailer collided with a passenger vehicle, the
injured persons sued the driver, DAM, Ryder, and Coca-Cola. Old Republic undertook the defense and sought
contribution from Stratford, which contended that its coverage was excess to Old Republic's coverage.

PROCEDURAL HISTORY

Old Republic sought a declaratory judgment that Stratford was a co-primary insurer obligated to provide
coverage and share defense costs. The United States District Court for the District of New Hampshire ruled that
Old Republic provided primary coverage and Stratford provided excess coverage, but ordered the insurers to
share defense costs equally based on Universal Underwriters Insurance Co. v. Allstate Insurance Co. Both parties
appealed. The First Circuit affirmed the primary-versus-excess coverage determination, identified the duty-to-
defend issue as unsettled under New Hampshire law, and certified questions to the New Hampshire Supreme
Court.

DISPOSITION



remanded

REMAND INSTRUCTIONS

The certified questions were answered in accordance with the rule that an excess insurer's duty to defend is
triggered only when the primary insurer's coverage is exhausted. The matter was remanded to the First Circuit.
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