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SUMMARY

The United States District Court for the Northern District of California denied Plaintiff Jewel Evern
Dyer’s application to proceed in forma pauperis under the three-strikes provision of 28 U.S.C. §
1915(g). The court dismissed the action without prejudice, finding that Plaintiff failed to plausibly
show imminent danger of serious physical injury and denying his pending motions to amend, for
appointment of counsel, and related relief.
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DISPOSITION dismissed

PROCEDURAL POSTURE A prisoner civil-rights plaintiff applied to proceed in forma pauperis
and filed motions to amend, for appointment of counsel, for
photocopies, and to change the time for screening. The court ordered
him to show cause why his IFP application should not be denied under
the PLRA's three-strikes provision. After considering his response, the
court denied IFP and dismissed the action without prejudice.

STANDARD OF REVIEW The court applied the pleading standard for the imminent-danger
exception to 28 U.S.C. § 1915(g), requiring a plausible allegation of
imminent danger of serious physical injury at the time of filing and a
nexus between the alleged danger and the claims. The court also
applied the rule that appointment of counsel in a civil case is
discretionary and requires exceptional circumstances.

PRECEDENTIAL VALUE unpublished district court order; limited persuasive value
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QUESTIONS PRESENTED

1. Whether Plaintiff qualified for the imminent-danger exception to the PLRA's three-strikes bar under 28
U.S.C. § 1915(g).

2. Whether Plaintiff established the required nexus between the alleged imminent danger and the claims
and relief sought in the complaint.

3. Whether the court could consider Plaintiff's motions to amend after dismissing the action without
prejudice for failure to qualify for IFP status.

4. Whether appointment of counsel was warranted in the circumstances presented.

HOLDINGS

1. Plaintiff did not plausibly allege that he faced an imminent danger of serious physical injury when he
filed the action, so he did not qualify for the statutory exception to the three-strikes bar.

2. Plaintiff failed to establish the required nexus between the alleged imminent danger and his claims
because the relief sought would not redress the alleged stomach injuries.

3. Plaintiff's motions to amend were denied because the action was being dismissed without prejudice to
refiling after payment of the filing fee, leaving no basis to amend the complaint in the dismissed action.

4. Appointment of counsel was not warranted because there is no right to counsel in an ordinary civil case
and Plaintiff had not shown exceptional circumstances.

KEY QUOTATIONS

“As Plaintiff has at least three strikes, he may not proceed in forma pauperis unless he was in “imminent
danger of serious physical injury” when he filed this case.” (at 1)

“Therefore, Plaintiff has failed to satisfy the second requirement for a nexus between the asserted imminent
danger and his claims in the complaint.” (at 4)

FACTUAL BACKGROUND

Plaintiff was incarcerated in the Mendocino County Jail and alleged that jail water was causing stomach
problems, artificial lactose intolerance, and other gastrointestinal symptoms. He sought declaratory relief,
damages, an injunction concerning the showers, and release from custody. The court found the allegations vague,
conclusory, or implausible and concluded that the requested civil-rights remedies would not redress the alleged
stomach injuries.

PROCEDURAL HISTORY



Plaintiff filed a civil-rights complaint against current and former jail officials and sought leave to proceed in
forma pauperis. The court identified at least three prior qualifying dismissals under 28 U.S.C. § 1915(g), issued
an order to show cause, and concluded that Plaintiff had not plausibly alleged imminent danger of serious
physical injury or established the required nexus between the alleged danger and the requested relief. The court
denied the IFP application, dismissed the case without prejudice, denied the pending motions to amend and
appoint counsel, denied the motion to change the screening time as moot, and directed the Clerk to enter
judgment and close the file.
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