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SUMMARY

The Supreme Court of South Dakota reversed and remanded a nuisance judgment involving alleged

diversion of surface water from an upper property onto an adjacent motel property. The court held that

the trial court failed to determine whether the civil-law drainage rule or reasonable-use rule applied

and whether the defendant's conduct or resulting harm was unreasonable. The court also upheld the

denial of attorney fees because the motel's claims were not frivolous.
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QUESTIONS PRESENTED

1. Whether the circuit court erred in concluding that JMF Properties' use and husbandry of its land created

a nuisance by diverting surface water onto First Lady's property.

2. Whether JMF Properties was entitled to attorney fees and costs under SDCL 15-17-51.

HOLDINGS

1. The circuit court erred by imposing nuisance liability without determining whether the civil-law
drainage rule or the reasonable-use rule applied, whether the drainage involved a natural or established

watercourse, and whether JMF's conduct or resulting harm was unreasonable.

2. JMF was not entitled to attorney fees and costs because First Lady's nuisance claim was not frivolous,

and the circuit court did not abuse its discretion in denying the request.

KEY QUOTATIONS

“For urban drainage of surface water, this Court has adopted the "reasonable use" rule.” (Y 8)

“Hence, under either the civil rule or under the reasonable use rule, Tramway is legally privileged to drain its

property subject to a test of reasonableness.” (Y 11)

“As such, Motel's claims are not wholly without merit.” (Y 16)

FACTUAL BACKGROUND

First Lady's motel was located at the base of a mountain in Keystone, South Dakota, adjacent to and below JMF
Properties' property. JMF's improvement and reclamation work caused erosion and allegedly redirected surface
water and silt toward the motel, including an incident in which heavy rains carried water and silt over the motel's
retaining wall and onto its parking lot. First Lady sued for nuisance, and the circuit court found JMF responsible

for the drainage and ordered abatement.

PROCEDURAL HISTORY

First Lady filed suit alleging nuisance under SDCL 21-10-1 and seeking abatement of drainage onto its property.
After a trial to the court, the circuit court found JMF's conduct constituted a nuisance and ordered JMF to abate
it and reconstruct the berm. The Supreme Court of South Dakota reversed and remanded for reconsideration
under the applicable drainage rules, while affirming the denial of attorney fees and costs.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must reconsider the evidence and applicable law, determine whether the civil-law rule or
reasonable-use rule applies, and make findings concerning natural or established drainage, diversion, and the

reasonableness of JMF's conduct and any resulting harm.
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