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SUMMARY

The Supreme Court of New Hampshire affirmed Reilly O. Leith’s felony theft conviction. The court
held that a Kohl’s inventory form and the underlying price-tag information were admissible under the
business-records exception, did not violate the best-evidence rule or the Sixth Amendment
Confrontation Clause, and did not improperly shift the burden of proof. The court also held that
sufficient evidence supported valuing the stolen merchandise above $1,000 based on the tagged prices
and New Hampshire’s statutory definition of value.
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QUESTIONS PRESENTED

1. Whether the inventory form recording the tagged prices of the stolen merchandise was admissible under
the business-records exception to the hearsay rule.

2. Whether the price tags constituted hearsay within hearsay and were sufficiently supported by the
business-records exception.

3. Whether admission of the inventory form violated the best evidence rule.

4. Whether admission of the inventory form violated the defendant's Sixth Amendment Confrontation
Clause rights.

5. Whether allowing the State to prove value through tagged prices impermissibly shifted the burden of
proof to the defendant.

6. Whether the evidence was sufficient for a rational jury to find that the stolen merchandise had a value
exceeding $1,000 under New Hampshire law.

HOLDINGS

1. The inventory form was admissible under New Hampshire Rule of Evidence 803(6) because the loss
prevention officer established the requirements for a regularly kept business record and nothing
indicated a lack of trustworthiness.

2. The tagged prices were hearsay within hearsay, but each level was supported by the business-records
exception; the price tags therefore provided a sufficient foundation for the inventory form and would
themselves have been admissible if offered.

3. Admission of the inventory form rather than the original price tags did not violate the best evidence rule
where the defendant did not dispute the accuracy of the transcribed prices and the original tags had been
returned to Kohl's.

4. The inventory form was not testimonial because it was created for Kohl's business administration rather
than for the purpose of establishing or proving a fact at trial.

5. The admission of tagged-price evidence did not shift the burden of proof to the defendant because the
State retained the burden to prove the value element and presented admissible evidence supporting it.

6. The evidence was sufficient for a rational jury to find beyond a reasonable doubt that the stolen
merchandise had a value exceeding $1,000 and therefore constituted class B felony-level theft.

KEY QUOTATIONS

“The purpose of [rules requiring the production of original writings] is simple and practical. That purpose is
to secure the most reliable information as to the contents of documents, when those terms are disputed.” (at 6)



“the mere fact that a decisionmaker is more apt to accept as true evidence that is not controverted than
evidence that is controverted — a seemingly universal phenomenon — hardly amounts to unlawful burden
shifting.” (at 8)

FACTUAL BACKGROUND

A Kohl's loss prevention officer apprehended Leith outside the store after observing suspected shoplifting and
recovered 30 items. The officer prepared an inventory form by matching each item to its attached price tag,
yielding a total tagged price of $1,174. The jury also heard that five items were premium products that did not go
on sale, none were on clearance, and a sweater was shown to be on sale; the jury nevertheless found the
merchandise value exceeded $1,000.

PROCEDURAL HISTORY

After a jury convicted Leith of felony-level theft, the Superior Court denied her motion to dismiss for
insufficient evidence and admitted a Kohl's inventory form recording the tagged prices of the stolen
merchandise. Leith appealed to the Supreme Court of New Hampshire, which affirmed.

DISPOSITION

affirmed
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