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SUMMARY

The Nebraska Supreme Court dismissed Bonnie Nichols’ appeal from an order dismissing her

complaint seeking dissolution of an Iowa same-sex marriage. The court held that the district court’s

order, which allowed time to file an amended complaint and stated that the matter would be dismissed

if no amendment was filed, was conditional and therefore not a final, appealable judgment. Because no

final judgment had been entered, the court lacked appellate jurisdiction.
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Bonnie Nichols appealed from a Lancaster County District Court order
granting Margie Nichols's motion to dismiss the complaint but
allowing Bonnie 15 days to amend. Because no amended complaint
was filed, the order stated that the matter would stand dismissed in the
future. The Nebraska Supreme Court dismissed the appeal for lack of
jurisdiction because the order was conditional and no final judgment

had been entered.

Questions of jurisdiction are questions of law reviewed independently
of the trial court. The existence of appellate jurisdiction is determined
independently and must be considered before reaching the merits,

whether or not the parties raise the issue.
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QUESTIONS PRESENTED

1. Whether the Nebraska Supreme Court had appellate jurisdiction over an appeal from a conditional order

granting a motion to dismiss while allowing time to amend the complaint.

2. Whether Nebraska's conditional-order jurisprudence remained valid after Nebraska's shift from code

pleading to notice pleading.

3. Whether an order that purports to dismiss a complaint automatically upon the expiration of a period for

amendment constitutes a final judgment or appealable order.

HOLDINGS

1. The Supreme Court lacked appellate jurisdiction because Bonnie appealed from a conditional order

rather than a final judgment.

2. A conditional order does not automatically become a final judgment upon the occurrence of the specified

condition.

3. No appeal can be taken from an order granting a motion to dismiss a complaint but allowing time to file

an amended complaint; the order is conditional and is not a judgment.

4. Nebraska's adoption of notice pleading did not change the rule that an order dismissing a complaint

while allowing time to amend is not a final, appealable judgment.

KEY QUOTATIONS

“Thus, no appeal can be taken from an order that grants a motion to dismiss a complaint but allows time in

which to file an amended complaint; such a conditional order is not a judgment.” (288 Neb. at 347)

“Because Bonnie appealed from a conditional order and not a final judgment, we lack jurisdiction over the
appeal. Therefore, we must dismiss the appeal.” (288 Neb. at 347)

FACTUAL BACKGROUND

Bonnie and Margie Nichols were married in ITowa in 2009. In 2012, Bonnie filed a Nebraska complaint seeking
dissolution of the marriage, custody and parenting time concerning their child, and equitable division of
property. The district court granted Margie's motion to dismiss for lack of subject matter jurisdiction, gave
Bonnie 15 days to amend, and stated that the matter would stand dismissed with prejudice if she did not amend,;

Bonnie did not amend, and the court entered no later judgment.
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Bonnie filed a complaint seeking dissolution of an Iowa same-sex marriage, custody and parenting time, and
equitable distribution of property. The district court granted Margie's motion to dismiss for lack of subject matter
jurisdiction, allowed Bonnie time to amend under a different legal theory, and did not enter a subsequent
judgment after Bonnie failed to amend. Bonnie appealed, and the Nebraska Supreme Court granted her petition

to bypass the Court of Appeals before dismissing the appeal.
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