UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEVADA

Teresa Love et al. v. Rachel Pond et al.

Love - No. 2:23-cv-02149-CDS-BNW - Decided December 29, 2025

SUMMARY

The United States District Court for the District of Nevada grants in part the Federal Defendants’
motion to dismiss an action by pro se plaintiffs seeking benefits under the Energy Employees
Occupational Illness Compensation Program Act. The court also grants the motion to strike an
untimely supplemental brief, denies motions for leave to file a surreply and a jury-trial preservation
order, and strikes the plaintiffs’ notices. The court concludes that several asserted statutory and
constitutional provisions do not establish jurisdiction or a viable claim, while allowing the First

Amendment claim to be amended.
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DISPOSITION other

PROCEDURAL POSTURE Pro se plaintiffs sued federal defendants concerning the denial of

survivor benefits under the Energy Employees Occupational Illness
Compensation Program. The defendants moved to dismiss under
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), and moved to
strike an untimely supplemental brief. The court also considered
plaintiffs' motions for leave to file a surreply, for a jury-trial

preservation order, and two notices.

STANDARD OF REVIEW On a Rule 12(b)(1) motion, the court may consider evidence outside
the pleadings and resolve factual disputes concerning jurisdiction
when the jurisdictional issue is separable from the merits. The party
asserting jurisdiction bears the burden of establishing it. On a Rule
12(b)(6) motion, the complaint must contain sufficient factual matter,
accepted as true, to state a facially plausible claim, and pro se

pleadings are liberally construed.
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UESTIONS PRESENTED

. Whether the court had subject-matter jurisdiction over plaintiffs' claims for benefits, interest, and
damages under the APA, EEOICPA, the FTCA, federal-question jurisdiction, the Seventh Amendment,

Article III, and federal criminal statutes.
. Whether the amended complaint stated a claim under the FTCA.

. Whether plaintiffs stated cognizable First and Fifth Amendment claims under Bivens.

4. Whether plaintiffs were entitled to leave to amend.
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1.

. Whether plaintiffs were entitled to relief from their untimely jury demand.

. Whether defendants were entitled to strike plaintiffs' untimely supplemental brief and notices.

OLDINGS

The APA does not provide an independent jurisdictional basis and did not authorize plaintiffs' demand
for money damages or interest because plaintiffs identified no separate substantive source of law fairly

interpreted as mandating compensation by the federal government.

. The Part E claim was untimely because EEOICPA provides a 60-day deadline for judicial review and the
complaint was filed long after the Department of Labor's final decision.

. Neither the Seventh Amendment nor Article III, Section 2, independently confers subject-matter
jurisdiction.

. Plaintiffs failed to state an FTCA claim and were barred from bringing one because they did not allege
timely presentment of an administrative claim before filing suit; the FTCA claim was dismissed with
prejudice.

. The cited criminal statutes did not create private causes of action or confer jurisdiction, so plaintiffs'

claims under those statutes were dismissed with prejudice.

. Plaintiffs' First and Fifth Amendment claims failed as pleaded. The court dismissed them without
prejudice and granted leave to amend, while holding that the asserted due-process Bivens theory could

not be extended on the allegations presented.



7. Plaintiffs were granted limited leave to file a second amended complaint asserting only First and Fifth

Amendment Bivens claims, without adding new claims or defendants.

8. The motion to preserve or obtain a jury trial was denied because plaintiffs waived the jury demand by
failing to serve and file it within Rule 38's 14-day period, and the record showed no basis beyond

inadvertence for relief.

KEY QUOTATIONS

“The APA “does not provide an independent jurisdictional basis; it only prescribes the standards for

reviewing agency action once jurisdiction is otherwise established.”” (at 5)
“The FTCA “allows a plaintiff to bring certain state-law tort suits against the Federal Government.”” (at 8)

“Constitutional amendments themselves do not create direct causes of action.” (at 12)

“The plaintiffs are permitted to file an amended Bivens claims alleging First and Fifth Amendment

violations.” (at 15)

FACTUAL BACKGROUND

Teresa Love and Vietta Hankins are sisters whose father, Allen Love, Sr., worked at the Nevada Test Site from
1953 to 1983 and later was diagnosed with non-Hodgkin's lymphoma. The plaintiffs alleged that survivor-benefit
claims under Parts B and E of the Energy Employees Occupational Illness Compensation Program were denied
or insufficiently awarded, including Teresa's Part E claim based on insufficient evidence that she was a full-time
student when her father died. The Department of Labor issued a final decision concerning Teresa's claim no later

than July 30, 2015, and plaintiffs sought benefits, interest, damages under criminal statutes, and costs.
PROCEDURAL HISTORY

Plaintiffs initially filed a petition for damages and later filed an amended complaint solely to add their
signatures. Defendants moved to dismiss for lack of subject-matter jurisdiction and failure to state a claim. The
court granted the motion to dismiss in part, granted the motion to strike, denied leave to file a surreply and the
jury-demand motion, struck the notices, and granted leave to amend limited First and Fifth Amendment Bivens

claims by January 9, 2026.
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