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SUMMARY

The Kansas Supreme Court reviewed whether an amendment to Mariza V. Toliver’s revocable trust

validly changed the remainder beneficiaries and complied with the trust’s amendment provisions. The

court held that the amendment was effective upon execution and delivery by the settlor, despite the

successor trustee’s failure to sign and subsequent declination of the trusteeship. The judgment

affirming summary judgment for Barbara Godley and Lynda Moore was affirmed.
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Defendants appealed from a district court order granting plaintiffs'
motion for summary judgment and denying defendants' motion for
summary judgment in a declaratory judgment action concerning the
validity of an amendment to a revocable trust. The Kansas Supreme
Court transferred the appeal from the Court of Appeals on its own

motion.

De novo review applies because the material facts were undisputed.
The construction and legal effect of a trust are questions of law subject

to unlimited review.
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QUESTIONS PRESENTED

1. Whether the March 25, 1998, amendment was invalid because Merrill Lynch, the named trustee, did not
sign or accept it.

2. Whether the March 25, 1998, amendment complied with the original trust agreement's requirements for
amendment, including delivery to the trustee and written consent for amendments increasing the trustee's
obligations or changing its rights or duties.

HOLDINGS

1. The March amendment was not an invalid bilateral trust agreement requiring Merrill Lynch's written
acceptance. The original trust had already been validly created, and the March document amended and

restated that trust rather than creating a new trust.

2. The March amendment was effective when Mariza signed it and delivered it to the trustee. Merrill
Lynch's failure to execute the amendment, including its refusal to consent to increased obligations or
changed duties, did not give it veto power over Mariza's reserved power to amend the trust; Merrill

Lynch's later declination or resignation did not invalidate the amendment.

KEY QUOTATIONS

“We agree [with Ameritrust]. Ameritrust's termination of its interest, in our view, would not affect the validity

of any properly executed single amendment, nor would it necessarily revoke and/or bring to an end the entire
trust.” (748)

“We therefore agree with the district court that there was only one condition precedent to the amendment of

the Trust; that the settlor file 'a written amendment with the Trustee."” (748)

“We hold our Article FIFTEENTH does not provide the trustee with power to veto, through its failure to
execute the amendment as requested by counsel, the settlor's right to modify her estate plan for the disposition
of her property.” (749)

“In conclusion, the March Amendment was effective upon the notarized signature of Mariza and delivery to
the then trustee, Merrill Lynch.” (752)

FACTUAL BACKGROUND

Mariza V. Toliver created a revocable trust in 1993 and reserved the right to alter, amend, or revoke it by a duly
executed instrument delivered to the trustee. In March 1998, after her husband's death, Mariza signed and
delivered an amendment that removed her stepchildren as remainder beneficiaries, named Godley, Moore, and
Babarskas as beneficiaries, and designated Merrill Lynch as trustee. Merrill Lynch never signed the amendment
and later declined to serve, after which Valley View State Bank was appointed successor trustee. Mariza died

before Merrill Lynch executed the amendment, and no issue of incapacity or undue influence remained disputed.



PROCEDURAL HISTORY

Godley and Moore filed a declaratory judgment action seeking a determination that the March 25, 1998,

amendment to Mariza V. Toliver's revocable trust was valid. The district court granted plaintiffs' summary

judgment motion on September 24, 2002, and defendants timely appealed. The Supreme Court of Kansas

transferred the case from the Court of Appeals and affirmed.
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