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SUMMARY

The Montana Supreme Court reviewed the dismissal of a petition for judicial review concerning a
child-support modification order. The Court held that the petitioner’s reliance on notice suggesting
Montana Administrative Procedure Act service procedures provided sufficient service and that
dismissal for failure to comply with the more stringent statutory service requirements violated due
process. The Court reversed and remanded for further proceedings.
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PROCEDURAL POSTURE Udelhoven appealed the First Judicial District Court's dismissal of her
petition for judicial review of a CSED child-support order for lack of
subject matter jurisdiction.

STANDARD OF REVIEW A ruling on a motion to dismiss is reviewed for abuse of discretion; a
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correctness as a conclusion of law; and constitutional questions are
reviewed de novo or plenary.
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QUESTIONS PRESENTED

1. Whether dismissal of Udelhoven's petition for judicial review for failure to comply with the personal-
service requirements of § 40-5-253(4), MCA, violated due process when CSED's notice indicated that
MAPA service procedures applied.

2. Whether the untimeliness of Udelhoven's request for arbitration deprived the district court of subject
matter jurisdiction over her petition for judicial review.

HOLDINGS

1. When CSED's notice reasonably suggests that a petition for judicial review may be served under MAPA
procedures, enforcing the more stringent personal-service requirements of § 40-5-253(4), MCA, against
a party who relied on that notice violates due process. Udelhoven's mailing of the petition to McGurran's
attorney was sufficient service under the applicable MAPA procedures, and the district court erred by
dismissing the petition.

2. The untimeliness of a request for arbitration may support affirmance of the denial of arbitration, but it is
not jurisdictional for purposes of seeking judicial review in district court when the petition for judicial
review itself was timely filed.

KEY QUOTATIONS

“That reliance resulted in her failure to properly serve her petition for judicial review and, ultimately, denial
of a meaningful opportunity to be heard.” (¶ 22)

“Therefore, we hold that the District Court erred in dismissing Udelhoven's petition for judicial review.” (¶
22)

FACTUAL BACKGROUND

CSED issued a modification consent order concerning Mark McGurran's child-support obligation and notified
Debra Udelhoven that she could challenge it through arbitration. CSED denied Udelhoven's arbitration request
as untimely and notified her that she could seek judicial review under the Montana Administrative Procedure
Act. Udelhoven timely filed a petition for judicial review and mailed copies to CSED and McGurran's attorneys,
but McGurran was not personally served until after the thirty-day service period in § 40-5-253(4), MCA. The
district court dismissed the petition for lack of subject matter jurisdiction.

PROCEDURAL HISTORY

CSED issued a modification consent order concerning McGurran's child-support obligation and denied
Udelhoven's request for arbitration as untimely. Udelhoven filed a petition for judicial review in the Tenth
Judicial District Court and initially mailed the petition to the parties' attorneys. After venue litigation and remand
in an earlier appeal, McGurran was personally served beyond the statutory thirty-day period. The parties
stipulated to transfer venue to the First Judicial District, which dismissed Udelhoven's petition for failure to



comply with the service requirements of Montana Code Annotated § 40-5-253(4). The Montana Supreme Court
reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remanded for further proceedings consistent with the opinion on Udelhoven's petition for judicial review.
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