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SUMMARY

The Texas Tenth Court of Appeals reviews an appeal arising from a dispute over the location of a
boathouse at Camp Creek Lake. The court holds that the pre-2019 Texas Citizens Participation Act
does not apply because the Higginses’ nuisance claims were based on the Crowells’ conduct in
building the boathouse, rather than on communications. The appeal also concerns TCPA attorney’s
fees and sanctions, summary judgment on nuisance claims against Camp Creek Water Company, and
dismissal of derivative claims.
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE The Higginses appealed the trial court's dismissal of their claims
against the Crowells under the Texas Citizens Participation Act, the
award of attorney's fees and sanctions, summary judgment in favor of
Camp Creek Water Company on their nuisance and negligence claims,
and dismissal of their shareholder derivative claims under Texas
Business Organizations Code section 21.558.

STANDARD OF REVIEW The TCPA ruling and both traditional and no-evidence summary-
judgment rulings were reviewed de novo. The court reviewed
pleadings and evidence in the light most favorable to the nonmovant.
For traditional summary judgment, the movant had to establish
entitlement to judgment as a matter of law and the absence of a
genuine issue of material fact; for no-evidence summary judgment, the
nonmovant had to produce more than a scintilla of evidence raising a
genuine issue of material fact.
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QUESTIONS PRESENTED

1. Whether the TCPA applied to the Higginses' claims against the Crowells when those claims were based
on the Crowells' conduct in constructing the boathouse rather than on communications made during the
approval process.

2. Whether the Crowells were entitled to TCPA attorney's fees and sanctions after the trial court's TCPA
dismissal was erroneous.

3. Whether Camp Creek Water Company was entitled to traditional or no-evidence summary judgment on
the Higginses' nuisance and negligence claims.

4. Whether the trial court could dismiss the Higginses' derivative claims under Texas Business
Organizations Code section 21.558 without evidence supporting the corporation's motion.

HOLDINGS

1. The TCPA did not apply because the Higginses' claims were based on the Crowells' conduct in
constructing a boathouse that interfered with the Higginses' property rights, not on a communication by
the Crowells.

2. Because the TCPA did not apply and the dismissal was erroneous, the Crowells were not entitled to
attorney's fees under the TCPA and the sanctions award was unauthorized.

3. Camp Creek Water Company was not entitled to no-evidence or traditional summary judgment because
the Higginses produced evidence raising genuine issues of material fact concerning their occupancy
interest in the lake area occupied by their boathouse, Camp Creek Water Company's intentional or
negligent conduct, and injury caused by the nuisance.

4. A trial court may not dismiss a derivative proceeding under section 21.558 without evidence supporting
the corporation's motion and the statutory determination.

KEY QUOTATIONS

“When a legal action does not allege a communication, and is instead based on a party’s conduct, the TCPA
is not implicated.” (at 9)



“We therefore conclude that the Higginses produced evidence raising a genuine issue of material fact
regarding whether they had a sufficient occupancy interest in that portion of Camp Creek Lake that the
existing boathouse occupies.” (at 21)

“Based on the language of the statutes, we conclude that the Legislature did not intend for the trial court to
dismiss a derivative proceeding under section 21.558 without evidence.” (at 30)

FACTUAL BACKGROUND

The Higginses owned Lots 340 and 341 at Camp Creek Lake and used a boathouse on Lot 341. The Crowells
built a boathouse on adjoining Lot 339 in a location the Higginses alleged violated Camp Creek Water
Company's rules and interfered with access to and safe use of the Higginses' boathouse. After the Higginses
complained, Camp Creek Water Company's board determined that the Crowells' boathouse should remain in
place despite evidence that it had been built in a different location from the one approved. The Higginses sued
for nuisance and negligence and also asserted a shareholder derivative action against Camp Creek Water
Company.

PROCEDURAL HISTORY

The Higginses sued the Crowells and Camp Creek Water Company over the location of the Crowells' boathouse
and asserted nuisance and negligence claims. The trial court dismissed the claims against the Crowells under the
pre-September 1, 2019 version of the TCPA and awarded the Crowells attorney's fees and sanctions. The court
later granted Camp Creek Water Company's combined traditional and no-evidence motion for summary
judgment and dismissed the Higginses' derivative claims under section 21.558. The court of appeals sustained all
four appellate issues, reversed the trial court's judgment, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the trial court for further proceedings consistent with the opinion.
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