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SUMMARY

The California Court of Appeal affirmed a judgment sustaining without leave to amend a demurrer to
Kenneth M. Bareilles’s petition for writ of mandate. The court held that the State Water Resources
Control Board’s discretionary decision under Water Code section 13320 not to review a regional
board’s administrative civil liability order is not subject to judicial review. The court rejected

Bareilles’s argument that this limitation violates California’s separation of powers doctrine.
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QUESTIONS PRESENTED

1. Whether the State Water Resources Control Board's discretionary decision under Water Code section

13320 not to review a regional water board order on its own motion is subject to judicial review.

2. Whether construing section 13320 and related provisions to preclude judicial review of the State Board's

refusal to exercise that discretion violates California's separation-of-powers doctrine.

HOLDINGS

1. The State Water Resources Control Board's decision not to review a regional water board order on its
own motion under Water Code section 13320 is not subject to judicial review. Judicial review under
Water Code section 13330 concerns the regional board's order, not the State Board's discretionary

decision to decline review.

2. Precluding judicial review of the State Board's decision to decline discretionary review does not violate
California's separation-of-powers doctrine because the State Board did not exercise quasi-judicial power

when it declined to review the administrative civil liability order.

KEY QUOTATIONS

“The ordinary import of ‘may’is a grant of discretion.” (8)

“By declining to review the ACL order, the State Board has not usurped judicial power. It has not determined

Bareilles’s rights or declared law.” (12)

“Because no rights were adjudicated by the State Board in this case, judicial review of the State Board’s
decision to decline review of the ACL order was not required under California’s separation of powers
doctrine.” (14)

FACTUAL BACKGROUND

Bareilles owned property in Sonoma County that burned in a fire, after which he conducted timber-harvesting
activities under a categorical waiver of waste discharge requirements. The regional water board determined that
he had discharged waste in violation of the waiver and water-quality regulations, issued cleanup and abatement
orders and notices of violation, and ultimately imposed $276,000 in administrative civil liability. Bareilles failed
to petition the State Water Resources Control Board for review within the 30-day statutory period, later
requested discretionary review on the State Board's own motion, and the State Board declined to initiate review.

PROCEDURAL HISTORY

A regional water board imposed $276,000 in administrative civil liability against Bareilles. Bareilles did not
timely petition the State Water Resources Control Board for review under Water Code section 13320, later asked

the State Board to review the order on its own motion, and the State Board declined. The superior court



sustained respondents' demurrer without leave to amend, denied reconsideration, and entered judgment for

respondents. The Court of Appeal affirmed.

DISPOSITION

affirmed
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