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SUMMARY

The Massachusetts Supreme Judicial Court reviews alcoholic-beverage control commission decisions

penalizing a beer wholesaler and a restaurant retailer for rebate and kickback arrangements. The court

affirms the wholesaler’s penalties for price discrimination and violation of the commission’s

commercial-bribery regulation, holding that the regulation remained valid after repeal of a related

statutory provision. It reverses the retailer’s penalty because the regulation did not apply to the

retailer’s acceptance of money derived from the wholesaler’s kickbacks.
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Craft and Rebel separately sought judicial review under G. L. c. 30A,
§ 14, of Alcoholic Beverages Control Commission decisions imposing
penalties for alleged statutory and regulatory violations. Superior
Court judges granted the Commission's motions for judgment on the
pleadings, and both appellants sought direct appellate review.

Questions of law are reviewed de novo. Agency factual findings are
reviewed under G. L. c. 30A, § 14, including the substantial-evidence
standard. The court gives substantial deference to a reasonable agency
interpretation of a statute and due weight to the agency's experience,
technical competence, specialized knowledge, and discretionary

authority, but does not defer to an incorrect statutory interpretation.
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QUESTIONS PRESENTED

1. Whether Craft's differing and selectively offered rebates violated G. L. c. 138, § 25A (a), even though

the rebates were paid indirectly through affiliated management or marketing companies.

2. Whether Craft's rebate arrangements constituted price discrimination despite the absence of differing
front-line prices before rebates and despite Craft's contention that contemporaneous sales were not

sufficiently established.
3. Whether 204 Code Mass. Regs. § 2.08 remained valid after repeal of G. L. c. 138, § 25A (b).

4. Whether the Commission properly found Craft liable under § 2.08 for giving money to third parties to

induce retailers to purchase particular beer brands.

5. Whether § 2.08 applies to a licensed retailer merely because the retailer received inducement money.

HOLDINGS

1. Craft violated § 25A (a) by offering rebates selectively to favored retailers or their affiliated entities and
by offering different rebate amounts to retailers purchasing the same brands of beer of like age and
quality.

2. Section 2.08 remains valid because it is reasonably harmonized with the Liquor Control Act and furthers
the legislative purpose of preventing tied houses, covert commercial bribery, and unfair control of retail

liquor outlets.

3. Craft violated § 2.08 by giving money to third-party management and marketing companies to induce
them to persuade licensed retailers to purchase particular Craft-distributed beer brands; the target

retailers need not themselves receive the money.

4. Rebel did not violate § 2.08 solely by receiving money as an inducement to purchase particular beer
brands because the regulation prohibits giving or permitting money to be given, not receiving an
inducement.

KEY QUOTATIONS

“"Duly promulgated regulations of an administrative agency are presumptively valid and 'must be accorded
all the deference due to a statute.”” (481 Mass. at 520)

“In sum, because 204 Code Mass. Regs. § 2.08 can be read harmoniously with the legislative mandate
underlying G. L. c. 138, it remains valid despite the repeal of § 25A (b ).” (481 Mass. at 523)

“Here, the commission's decision against Rebel was premised upon an error of law.” (481 Mass. at 527)



FACTUAL BACKGROUND

Craft, a licensed Massachusetts wholesaler of craft beer, negotiated kickback arrangements with beer suppliers,
retailers, and affiliated management or marketing companies. It paid differing rebates, including payments of
fifteen or twenty dollars per keg and annual payments for dedicated tap lines, while concealing the payments
through invoices for purported services. Rebel Marketing, an affiliated management company for licensed
retailer Rebel Restaurants, received twenty dollars per keg from Craft and passed a total of $8,420 to Rebel. The
Commission found Craft violated the price-discrimination statute and the commercial-bribery regulation, and

found Rebel violated the regulation by accepting the payments.

PROCEDURAL HISTORY

The Commission found Craft violated G. L. c. 138, § 25A (a), by engaging in discriminatory rebate practices,
and violated 204 Code Mass. Regs. § 2.08 by participating in a commercial-bribery scheme. It found Rebel
violated § 2.08 by accepting money passed through from Craft. The Superior Court affirmed both agency
decisions. The Supreme Judicial Court affirmed the judgment against Craft but reversed the judgment against

Rebel and remanded for entry of judgment in Rebel's favor.
DISPOSITION

other

REMAND INSTRUCTIONS

As to Rebel, the case is remanded to the Superior Court with instruction to enter judgment in favor of Rebel. The
judgment affirming the Commission's decision against Craft is affirmed.
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