SUPREME COURT OF VIRGINIA

White Dog Publishing, Inc. v. Culpeper County Board of Supervisors

634 S.E.2d 334 (Va. 2006) - No. Record No. 052333 - Decided September 15, 2006

SUMMARY

The Supreme Court of Virginia held that the Culpeper County Board of Supervisors violated the

Virginia Freedom of Information Act by conducting a closed meeting that did not fall within the

statutory exemption for discussions concerning the award or formation of a public contract. The court

also held that the publishers substantially prevailed and were entitled to attorney's fees and reasonable

costs, reversing and remanding the circuit court's judgment.
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QUESTIONS PRESENTED

1. Whether the Board's October 5, 2004 closed session fell within the public-contract exemption in Code §
2.2-3711(A)(30) to FOIA's open-meeting requirement.

2. Whether the publishers were entitled to attorney's fees and reasonable costs under Code § 2.2-3713(D)

after substantially prevailing on their FOIA claims.

HOLDINGS

1. The public-contract exemption permits a closed meeting to discuss the award, formation, or modification
of a public contract when open discussion would adversely affect the public body's bargaining position
or negotiating strategy; it does not permit a closed meeting to discuss the application or enforcement of
the terms or scope of an already awarded contract. Because the Board was discussing its strategy
regarding the School Board rather than negotiating with the SHW vendor, the closed session was not

exempt.

2. Because the publishers substantially prevailed on the merits of their FOIA claims, they were entitled to
an award of attorney's fees and reasonable costs unless special circumstances made the award unjust.

The asserted circumstances did not justify denying the award.

KEY QUOTATIONS

“The unambiguous language in Code § 2.2-3711(A)(30), viewed in its entirety, demonstrates that the purpose
of the exemption is to protect a public body's bargaining position or negotiating strategy vis-a-vis a vendor

during the procurement process.” (at 339)

“Contrary to the Board's position, the exemption does not allow a public body to close a meeting in order to
discuss the application or enforcement of the scope or terms of a previously awarded public contract.” (at
340)

“We will therefore remand this case for a determination of an award of attorney's fees and reasonable costs to
the publishers in accordance with Code § 2.2-3713(D).” (at 341)

FACTUAL BACKGROUND

The Culpeper County Board of Supervisors and School Board were publicly debating the construction and
configuration of a new high school. The Board had become a party to an architectural contract with SHW Group
and held a closed session to discuss options concerning the scope of SHW's work and the Board's strategy in
dealing with the School Board. Although the Board invoked the public-contract exemption in Virginia's Freedom
of Information Act, the evidence showed that no negotiations with SHW occurred during the closed session and

that the discussion concerned a policy dispute and strategy involving another public body.

PROCEDURAL HISTORY

White Dog filed an amended petition for a writ of mandamus in the General District Court of Culpeper County
challenging the Board's October 5, 2004 closed meeting. The general district court ruled for the Board, and
White Dog appealed to the circuit court. During the circuit-court proceeding, Media General Operations, Inc.

and The Free Lance-Star Publishing Company intervened. After a de novo evidentiary hearing, the circuit court



found that the Board's closed-session motion violated FOIA but held that the closed session itself was authorized

and denied attorney's fees and costs. The Supreme Court of Virginia reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Issue a writ of mandamus and determine an award of attorney's fees and reasonable costs to the publishers in
accordance with Code § 2.2-3713(D).
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