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SUMMARY

The Supreme Court of South Dakota held that a buyer's real estate agent owed the buyers a duty of
ordinary care and a fiduciary duty, including informing them that the seller was legally required to
provide a property condition disclosure statement. The court also held that the buyers' claims were not
barred by the six-year statute of limitations because the agent's representation continued until closing.

The summary judgment ruling for the agent was reversed and the case was remanded for trial.
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QUESTIONS PRESENTED

1. Whether a real estate agent representing buyers has a duty to inform them that the seller is legally

required to provide a residential property-condition disclosure statement.

2. Whether the buyers' claims were barred by the six-year statute of limitations in SDCL 15-2-13(1).

HOLDINGS

1. A real estate agent representing buyers owes a duty of ordinary care and a fiduciary duty to advise the
buyers about the rules and procedures involved in the transaction, including the seller's statutory duty to
provide a property-condition disclosure statement. Although SDCL 43-4-38 places the duty to furnish
the statement on the seller, it does not eliminate the buyer's agent's duty to inform the buyers of that

statutory requirement.

2. The six-year statute of limitations did not bar the Saizes' claim because the limitations period began
when Horn's representation ended at closing on August 25, 1995, rather than when the buyers made their
written offer on June 12, 1995.

KEY QUOTATIONS

“Because realtors representing buyers have a duty of ordinary care toward their clients, which includes the
duty to disclose statutorily mandated procedures for home sales, we conclude that the realtor here had an
obligation to inform his clients of the seller's responsibility to provide a disclosure statement.” (668 N.W.2d at
333-34)

“Not unlike the requirement of other professionals to inform their clients, real estate agents are expected to
advise their principals on the rules and procedures involved in a real estate transaction.” (668 N.W.2d at
336)

“Because even a late disclosure can alert buyers to problems that may cause the purchase agreement to be
modified or terminated, Horn's obligation to advise his clients continued until the closing date.” (668 N.W.2d
at 337)

FACTUAL BACKGROUND

In 1995, Craig and Patty Saiz, who had no prior experience buying a house, agreed that Rod Horn would
represent them as their real estate agent in purchasing a Belle Fourche home. The seller had previously
completed a property-condition disclosure statement identifying water penetration and cracking, but the Saizes
never received a disclosure statement and Horn did not advise them that the seller was legally required to
provide one. After the purchase, the Saizes discovered extensive structural problems, including inadequate

foundation support, water intrusion, cracking, and a sink hole, and they filed suit in 2001.

PROCEDURAL HISTORY



The Saizes sued Horn after discovering substantial defects in the home they purchased and learning that the
seller had previously completed a disclosure statement revealing water penetration and cracking. The circuit
court granted judgment for Horn, ruling that he owed no duty to inform the buyers of the seller's statutory
disclosure obligation and that the claim was barred by the six-year statute of limitations. The South Dakota

Supreme Court reversed and remanded for trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for trial.
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