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SUMMARY

The Appellate Division, Second Department reversed a $32,000 judgment entered in favor of the
tenant against the landlord-related defendants. The court held that the plaintiff failed to establish prima
facie that the COVID-19 pandemic and related executive orders made performance of the lease
impossible or frustrated its purpose, and also failed to establish that certain defendants were proper
parties. The court therefore denied the plaintiff's summary judgment motion and reinstated the

challenged defenses and counterclaim.
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DISPOSITION reversed

PROCEDURAL POSTURE The defendants appealed from a judgment entered after the Supreme

Court, Suffolk County, granted the plaintiff's motion for summary
judgment on claims for unjust enrichment and related theories,
dismissed certain affirmative defenses and a counterclaim, and entered
judgment for $32,000.

STANDARD OF REVIEW On summary judgment, the movant bears the prima facie burden of
demonstrating entitlement to judgment as a matter of law; if that
burden is not met, the motion must be denied regardless of the

sufficiency of the opposing papers.

PRECEDENTIAL VALUE Published New York Appellate Division decision
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly deemed the defendants' failure to respond paragraph by paragraph

to the plaintiff's statement of material facts an admission of those assertions.

2. Whether the plaintiff established prima facie entitlement to summary judgment by proving that the
COVID-19 pandemic and related executive orders made performance of the lease impossible or

frustrated its purpose.

3. Whether the plaintiff established prima facie that S.W. Young Contracting and Steven W. Young were
proper parties to the action.

4. Whether the plaintiff was entitled to summary judgment dismissing the defendants' fourth and fifth

affirmative defenses and counterclaim.

HOLDINGS

1. The Supreme Court improvidently exercised its discretion by deeming the assertions in the plaintiff's
statement of material facts admitted under the circumstances presented; blind adherence to 22 NYCRR

202.8-g was not required.

2. The plaintiff failed to establish prima facie entitlement to summary judgment because he did not
demonstrate that the COVID-19 pandemic and subsequent executive orders made performance of the

lease impossible or frustrated the lease's purpose.

3. The plaintiff failed to demonstrate prima facie that S.W. Young Contracting and Steven W. Young were
proper parties to the action.

KEY QUOTATIONS

“"[B]lind adherence to the procedure set forth in 22 NYCRR 202.8-g [wa]s not required," even though the
rule—which has since been amended—included "mandatory language" at the time the court determined [the
plaintiff's] motion” ([*1])

“"In order to invoke the doctrine of a frustration of purpose, 'the frustrated purpose must be so completely the
basis of the contract that, as both parties understood, without it, the transaction would have made little



sense” ([*1])

c«n

[T]he law of impossibility provides that performance of a contract will be excused if such performance is
rendered impossible by intervening governmental activities, but only if those activities are unforeseeable"”

((*1)

“"Impossibility excuses a party's performance only when the destruction of the subject matter of the contract
or the means of performance makes performance objectively impossible"” ([*1])

FACTUAL BACKGROUND

In December 2019, Neil Clendeninn, as tenant, entered into a lease with S.W. Young Property Management for
Fire Island premises, for a term from April 15, 2020, through October 31, 2020. Clendeninn alleged that
COVID-19-related governmental restrictions prevented him from taking possession and sought recovery of
advance lease payments under theories including unjust enrichment, frustration of purpose, and impossibility of
performance. The defendants asserted that S.W. Young Contracting and Steven W. Young were not proper parties
and counterclaimed for breach of the lease.

PROCEDURAL HISTORY

The plaintiff commenced the action in May 2021 after allegedly being unable to take possession of leased Fire
Island premises because of COVID-19-related governmental restrictions. The Supreme Court granted the
plaintiff summary judgment and dismissed the defendants' fourth and fifth affirmative defenses and
counterclaim, resulting in a $32,000 judgment. The Appellate Division reversed the judgment, denied the
relevant branches of the plaintiff's motion, and modified the order accordingly.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The judgment was reversed with costs; the relevant branches of the plaintiff's motion for summary judgment and
for dismissal of the defendants' fourth and fifth affirmative defenses and counterclaim were denied, and the June
23, 2023 order was modified accordingly.
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