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SUMMARY

The South Dakota Supreme Court considered whether an insurer breached its duty to defend insureds
in a pollution-related lawsuit. The court held that the policy's pollution exclusion was unambiguous
and that the underlying complaint alleged repeated and continuing discharges, not a sudden and
accidental discharge within the exception to the exclusion. The court reversed the circuit court's
judgment and directed entry of summary judgment for the insurer, while denying appellate attorney's

fees.
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QUESTIONS PRESENTED

1. Whether the allegations in the underlying pollution complaint arguably asserted a claim for property
damage arising from the sudden and accidental discharge of pollutants, thereby triggering De Smet's
duty to defend.

2. Whether the circuit court could rely on evidence from the underlying trial, including testimony

concerning a rainstorm and flooding, to find an arguable duty to defend.

3. Whether the insureds were entitled to appellate attorney's fees.

HOLDINGS

1. The allegations in the underlying complaint asserted property damage resulting from the discharge of
pollutants onto land, so the policy's pollution exclusion applied and De Smet met its burden of showing

that the alleged claims clearly fell outside basic policy coverage.

2. In the context of this policy, "sudden and accidental" is unambiguous and requires both a temporal

component—an abrupt or immediate discharge—and an unexpected or unintended component.

3. The complaint did not arguably allege a sudden and accidental discharge of pollutants, so De Smet had

no duty to defend and did not breach the insurance contract.

4. Evidence that a rainstorm may have caused sudden flooding and migration of manure did not create an
arguable duty to defend where the underlying complaint alleged long-term, routine, repeated, and

continuing discharges.

5. The insureds were not entitled to appellate attorney's fees because they identified no statute or rule

authorizing an award in the appeal.

KEY QUOTATIONS

“If Demaray and Hagemann establish that the Alvine complaint arguably alleged property damage arising
from the abrupt or immediate and unexpected or unintended discharge of pollutants, De Smet breached its
duty to defend.” (9 14)

“Because nothing in the Alvine complaint stated an arguable claim for a sudden and accidental discharge of
pollutants, De Smet did not breach its duty to defend Demaray and Hagemann, and the circuit court erred

when it granted Demaray and Hagemann’s motion for summary judgment.” ( 20)

FACTUAL BACKGROUND

Alvine Family Limited Partnership alleged that Demaray and Hagemann's cattle operation repeatedly and
intermittently discharged animal waste and process wastewater into lakes and streams on Alvine's property. The

underlying complaint asserted negligence, res ipsa loquitur, nuisance, and trespass, and sought injunctive relief,



cleanup costs, and compensatory and punitive damages. Demaray and Hagemann tendered the lawsuit to De
Smet, which declined to defend based on a pollution exclusion. The policies contained an exception for property
damage arising from the sudden and accidental discharge of pollutants used in normal and usual farming

activities.

PROCEDURAL HISTORY

Alvine Family Limited Partnership sued Demaray and Hagemann for alleged repeated and continuing discharges
of pollutants. De Smet declined to defend under the policy's pollution exclusion, and the insureds defended
themselves through trial. After prevailing in the underlying action, the insureds sued De Smet for defense costs;
on stipulated facts, both sides moved for summary judgment. The circuit court granted summary judgment to the

insureds, and De Smet appealed.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court was directed to grant summary judgment for De Smet Farm Mutual Insurance Company.
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