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SUMMARY

The Ohio First District Court of Appeals reversed the Hamilton County Court of Common Pleas

judgment in favor of Donnellon McCarthy Enterprises, Inc. The court held that the alleged defamatory

statements about Grant Hilty were not protected by qualified privilege and that actual malice was

therefore not required, while also concluding that Hilty's breach-of-contract claim was not wholly

derivative of defamation. The court remanded for judgment on the defamation claim, a damages trial,

and further proceedings on the contract and tortious-interference claims.
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Plaintiffs appealed after a jury trial and the Hamilton County Court of
Common Pleas entered judgment for DME on defamation, breach of
contract, and tortious-interference claims. DME filed a cross-
assignment of error challenging the denial of summary judgment

without filing a cross-appeal.

Questions of law, including the existence of qualified privilege and
whether a claim is derivative, are reviewed de novo. Evidentiary
rulings are reviewed for abuse of discretion and material prejudice.
The appellate court also applied harmless-error principles to the
qualified-privilege error as to statements on which the jury

independently found no actionable injury or occurrence.
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QUESTIONS PRESENTED

1.

Whether DME's statements to its clients about former employee Hilty were protected by qualified
privilege.

. Whether the trial court improperly instructed the jury that Hilty had to prove actual malice to prevail on

defamation.

. Whether Hilty's breach-of-contract claim under the nondisparagement agreement was derivative of his

defamation claim.

. Whether Hilty's and MOM's tortious-interference claims were derivative of the defamation claim and

could proceed after Hilty prevailed on defamation.

. Whether the trial court properly excluded unpleaded statements, testimony lacking personal knowledge,

and evidence concerning an unidentified caller.

. Whether DME's cross-assignment of error was cognizable without a notice of cross-appeal.

HOLDINGS

1.

The statements to DME's clients were not protected by qualified privilege because they did not concern
or further a mutual business interest between DME and its clients. The trial court improperly applied the
privilege based solely on an employer-employee relationship that no longer existed and did not exist

between DME and the recipients.

. Because qualified privilege did not apply, Hilty was not required to prove actual malice. The jury had

already found all essential elements of defamation in Hilty's favor as to the Conners statements, so Hilty

was entitled to judgment on liability and a trial on damages.

. Hilty's breach-of-contract claim under the nondisparagement agreement was not derivative of his

defamation claim. The claims protect different interests, and the contract prohibited a broader range of

disparaging or impugning communications than defamation law.

. Hilty's and MOM's tortious-interference claims were derivative of Hilty's defamation claim. However,

because Hilty prevailed on defamation, the trial court could not dismiss the tortious-interference claims

solely because they were derivative; those claims were remanded for further proceedings.

. The trial court properly excluded Harrington's statements as a basis for defamation because Hilty's

complaint did not identify or provide the substance of those alleged defamatory statements. The absence



of those statements from the complaint did not bar their use as a basis for the breach-of-contract claim,

which was adequately pleaded by alleging a valid contract, nonperformance, and damages.

6. The exclusion was proper because Hilty lacked personal knowledge of what DME told Keesee and
Begley; his proposed testimony was based on what those witnesses told him rather than firsthand

observation.

7. The trial court did not abuse its discretion in excluding the email and testimony concerning the Tanner
Griffin incident because Hilty could not definitively identify the caller and the trial court reasonably

could conclude that the evidence would create ambiguity or confusion.

8. DME's cross-assignment of error seeking to change the trial court's order was not cognizable because

DME did not file a notice of cross-appeal.

KEY QUOTATIONS

“Statements falling outside the scope of the parties’ mutual business interest are therefore excluded from the

qualified privilege.” (Y 44)

“Absent the actual-malice requirement, the jury determined all of the essential elements of defamation in

Hilty’s favor on the basis of the Conners statements.” (] 52)
“This covers a wider range of communication than defamation does.” (1 61)

“A plaintiff suing for defamation cannot merely state the cause of action and do no more.” ( 67)

FACTUAL BACKGROUND

Grant Hilty formerly worked for Donnellon McCarthy Enterprises selling copier services and office equipment,
then joined DME competitor Modern Office Methods. Hilty and DME had previously entered into a settlement
agreement containing a mutual nondisparagement provision. DME employees allegedly made disparaging and
defamatory statements about Hilty to prospective MOM customers, including Angela Conners, who testified that
a DME manager called Hilty a thief and said he wrote incorrect contracts. The jury found that the Conners
statements occurred, were false, and proximately injured Hilty, but found no actual malice because the trial court

improperly required proof of that additional element.

PROCEDURAL HISTORY

Hilty and Modern Office Methods sued DME for defamation, breach of a mutual nondisparagement agreement,
and tortious interference. The trial court denied cross-motions for summary judgment, made various evidentiary
and legal rulings during a five-day jury trial, required Hilty to prove actual malice, and treated the contract and
tortious-interference claims as derivative of defamation. The jury found that the Conners statements occurred,
were false, and injured Hilty, but found no actual malice; it therefore returned judgment for DME. The appellate
court reversed and remanded, ordering judgment for Hilty on liability for defamation, a damages trial, and

further proceedings on the contract and tortious-interference claims.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

Enter judgment for Hilty on liability for the defamation claim based on the Conners statements and conduct a
trial on damages. Conduct a trial on Hilty's breach-of-contract claim limited to the Conners statements,
Harrington statements, and the Quigley 'piece of shit' comment, subject to unresolved factual issues. Permit
Hilty's and MOM's tortious-interference claims to proceed in light of Hilty's success on the defamation claim,

and determine the impact of that success and the available relief. Proceed consistently with the opinion.
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