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SUMMARY

The United States District Court for the Southern District of California grants the United States’
motion to dismiss Arturo Marcelino Castillo’s Federal Tort Claims Act complaint as untimely under 28
U.S.C. § 2401(b). The court concludes that the complaint does not adequately establish either diligent
pursuit of rights or extraordinary circumstances warranting equitable tolling. The dismissal is granted
with leave to amend within 45 days, subject to final dismissal if no amended complaint is filed.
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DISPOSITION other

PROCEDURAL POSTURE The United States moved under Federal Rule of Civil Procedure 12(b)
(1) and 12(b)(6) to dismiss an incarcerated pro se plaintiff's Federal
Tort Claims Act complaint as untimely. The court treated the statute-
of-limitations argument under Rule 12(b)(6), granted the motion, and
allowed leave to amend.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, dismissal based on a statute of limitations
is proper only when the running of the limitations period is apparent
on the face of the complaint and it appears beyond doubt that the
plaintiff can prove no set of facts establishing timeliness. Material
factual allegations are accepted as true and construed in the light most
favorable to the plaintiff, and pro se pleadings are construed liberally.
The court may consider documents incorporated by reference into the
complaint without converting the motion into one for summary
judgment.
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QUESTIONS PRESENTED

1. Whether Castillo's FTCA claim was barred by 28 U.S.C. § 2401(b) because he failed to submit an
administrative claim within two years after accrual.

2. Whether the complaint adequately alleged diligence and extraordinary circumstances sufficient to
support equitable tolling of the FTCA limitations period.

3. Whether Castillo should be granted leave to amend to allege additional facts supporting equitable
tolling.

HOLDINGS

1. The FTCA's limitations period in 28 U.S.C. § 2401(b) is nonjurisdictional, so the untimeliness argument
is analyzed under Rule 12(b)(6), rather than Rule 12(b)(1).

2. The FTCA claim was untimely because Castillo submitted his administrative claim to the Bureau of
Prisons more than two years after the latest alleged accrual date, June 24, 2020.

3. The complaint did not establish entitlement to equitable tolling because it did not allege facts showing
both diligent pursuit of rights and extraordinary circumstances that made timely filing impossible.

4. Leave to amend should be granted because the complaint might be curable through specific allegations
concerning diligence and extraordinary circumstances.

KEY QUOTATIONS

“[Section] 2401(b) is a nonjurisdictional statute of limitations.” (at 2)

“Therefore, the Court finds that Plaintiff’s FTCA claim is untimely because Plaintiff failed to submit his
administrative claim to the BOP within the requisite two-year period mandated by 28 U.S.C. § 2401(b).” (at
5)

“Therefore, because the Complaint neither alleges facts demonstrating that Plaintiff diligently pursued his
rights, nor alleges facts demonstrating that extraordinary circumstances prevented Plaintiff from timely filing
his claim, Plaintiff is not entitled to equitable tolling.” (at 8)

“Plaintiff has leave to file an Amended Complaint.” (at 9)

FACTUAL BACKGROUND



In February 2020, while incarcerated at the Metropolitan Correctional Center in San Diego, Castillo told prison
security officials that he needed protective custody because he had dropped out of a prison gang. He was
allegedly housed with active gang members and was assaulted on June 24, 2020, suffering facial fractures and
head trauma. He alleged that transfers, segregation, COVID-19 procedures, fear for his safety, and prison staff
conduct delayed his pursuit of administrative remedies. His administrative FTCA claim was dated and submitted
on September 12, 2023.

PROCEDURAL HISTORY

Castillo filed a complaint asserting Bivens and Federal Tort Claims Act claims arising from an assault while he
was incarcerated. On screening under 28 U.S.C. § 1915A, the court dismissed the Bivens failure-to-protect claim
without leave to amend but allowed the FTCA claim against the United States to proceed. The United States then
moved to dismiss the remaining FTCA claim as untimely. The court granted the motion and gave Castillo 45
days to file an amended complaint alleging facts supporting equitable tolling.
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