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SUMMARY

The Appellate Division, First Department affirmed the denial of defendants' motion for summary
judgment dismissing a negligence claim arising from alleged bedbug bites suffered by an infant
plaintiff. The court held that issues of fact existed regarding when defendants, who co-owned the
premises, had notice of the bedbug condition and whether they failed to act.
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QUESTIONS PRESENTED

1. Whether defendants were entitled to summary judgment dismissing the negligence cause of action when
the record presented factual disputes concerning when and whether they had notice of the bedbug
condition.

2. Whether defendants established entitlement to summary judgment by identifying gaps in plaintiff's
proof.

HOLDINGS

1. Summary judgment was properly denied because issues of fact existed as to when and whether
defendants had notice of the bedbug condition that allegedly injured the infant plaintiff.

2. A party cannot obtain summary judgment merely by pointing to gaps in its adversary's proof.

KEY QUOTATIONS

“cannot obtain summary judgment by pointing to gaps in [its adversary's] proof”

FACTUAL BACKGROUND

The infant plaintiff allegedly suffered injuries from bedbug bites in an apartment co-owned by defendants. The
record contained conflicting evidence concerning when defendants knew or should have known of the bedbug
condition, including testimony about direct complaints and the child's continued bites during the summer of
2019. HPD records supported the mother's testimony that she made an HPD/311 complaint more than a month
before the infant was bitten, while one defendant could not recall receiving notice of any 311 complaints.

PROCEDURAL HISTORY

Supreme Court, Bronx County, denied defendants' motion for summary judgment dismissing the negligence
claim. The Appellate Division, First Department, affirmed the order to the extent appealed from and limited by
the briefs.

DISPOSITION

affirmed
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