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SUMMARY

The Supreme Court of New Mexico held that a shorter time-to-sue provision in a performance bond
issued under the Little Miller Act is unenforceable against a governmental entity unless the entity
directly contracted with the contractor or surety for that limitation. Because Santa Fe was an intended
third-party beneficiary of the bond and did not directly agree to the two-year provision, the six-year
statute of limitations governing the underlying contract applied. The court reversed the district court
and Court of Appeals and remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether a two-year time-to-sue provision in a performance bond issued under New Mexico's Little
Miller Act is enforceable against a governmental entity when the entity did not directly contract with the
contractor or surety for that shortened period.

2. Whether Section 13-4-18(A)(1) requires a governmental entity to review and accept all terms of a
performance bond, thereby making the entity a party to the bond.

HOLDINGS

1. Unless the governmental entity directly contracts for a shorter time-to-sue provision with the contractor
or surety, a shorter limitations provision contained in a performance bond issued under the Little Miller
Act is unenforceable against the governmental entity.

2. Section 13-4-18(A)(1)'s requirement that the performance bond be satisfactory to the governmental
entity concerns the surety's qualifications and the amount of the bond; it does not make the
governmental entity a party to the bond or impose a duty to negotiate or accept every other bond term.

KEY QUOTATIONS

“We reverse and hold that unless the governmental entity directly contracts for a shorter time-to-sue provision
with either the contractor or the surety, a shorter time-to-sue provision contained in a performance bond is
unenforceable.” (484)

“Because neither Travelers nor Lone Mountain directly contracted with Santa Fe for a shorter time-to-sue
provision, the two-year time-to-sue provision in the bond violates public policy and is unenforceable against
Santa Fe.” (487)

FACTUAL BACKGROUND

Santa Fe contracted with Lone Mountain Contracting, Inc., to repair a water tank. To comply with New Mexico's
Little Miller Act, Lone Mountain obtained a performance bond from Travelers. Although the underlying contract
contained no shortened limitations period and was governed by the six-year statute of limitations, the bond
required proceedings to be brought within two years after specified triggering events. Santa Fe declared Lone
Mountain in default on September 29, 2004, Travelers denied the claim on October 28, 2005, and Santa Fe filed
suit on May 14, 2007.

PROCEDURAL HISTORY

Santa Fe sued Travelers for performance under a public-works performance bond after declaring the contractor
in default. The district court granted Travelers summary judgment, concluding that the bond's two-year
limitations provision barred the action. The Court of Appeals affirmed, relying on State ex rel. Udall v. Colonial
Penn Insurance Co. The Supreme Court of New Mexico reversed both lower courts and remanded.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the district court for further proceedings consistent with the opinion, applying the six-year statute of
limitations rather than the unenforceable two-year bond provision.
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