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SUMMARY

The Supreme Court of Mississippi considered Fred Sanford Spicer, Jr.'s petition for post-conviction

relief following his capital-murder conviction and death sentence. The court granted leave for a

limited evidentiary hearing on whether trial counsel were ineffective during the penalty phase for

failing to investigate and present mitigation evidence concerning Spicer's character and childhood

history, while rejecting or finding procedurally barred his other claims.
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Spicer sought post-conviction relief following affirmance of his

capital-murder conviction and death sentence on direct appeal.

To obtain post-conviction relief based on ineffective assistance of
counsel, the petitioner must satisfy both deficient performance and
prejudice under Strickland. Claims previously litigated or capable of
being raised on direct appeal are generally barred under Mississippi's
post-conviction procedural-bar statutes. A petitioner seeking an Atkins
mental-retardation hearing must satisfy the evidentiary requirements
established in Chase.
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QUESTIONS PRESENTED

1.

Whether Spicer made a minimally sufficient showing of ineffective assistance of counsel during the
penalty phase by alleging that counsel failed to investigate and present mitigation evidence concerning

his character and childhood history.

. Whether the remaining ineffective-assistance claims were procedurally barred, lacked deficient

performance or prejudice, or had already been resolved on direct appeal.

. Whether claims concerning shackling before the jury venire, juror misconduct, camulative error, lethal

injection, and the First Amendment were procedurally barred or meritless.

. Whether Spicer satisfied Mississippi's requirements for an evidentiary hearing on an Atkins claim of

mental retardation.

HOLDINGS

1. Spicer made a minimally sufficient showing to proceed in the trial court with an evidentiary hearing

limited to whether trial counsel were ineffective for failing to investigate and present mitigating

evidence concerning his character and childhood history.

2. The remaining ineffective-assistance claims did not warrant relief because they were procedurally

barred, had been decided on direct appeal, or failed to establish deficient performance and prejudice.

3. Spicer was not entitled to an Atkins hearing because his expert affidavit did not state that he was not

malingering or that he met the applicable definition of mental retardation, including adaptive-skill

limitations.

4. The petition for post-conviction relief was granted in part and denied in part.

KEY QUOTATIONS

“PETITION FOR POST-CONVICTION RELIEF IS GRANTED IN PART AND DENIED IN PART.” (973 So.
2d at 204, 211)

“The law is now well established that the Eighth and Fourteenth Amendments require that the sentencer not
be precluded from considering, as a mitigating factor, any aspect of a defendant's character, record, or any of
the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.” (973
So. 2d at 190)

FACTUAL BACKGROUND

Spicer was convicted of killing Edmond Hebert, whose body was found in Hebert's trailer with severe head

injuries. Spicer was apprehended driving Hebert's truck; a sword belonging to Hebert was found in the truck, and

blood matching Hebert's genetic profile was found on the sword and clothing associated with Spicer. At

sentencing, the defense presented only limited testimony from Spicer's mother and aunt and did not present

substantial evidence concerning his character or childhood history.



PROCEDURAL HISTORY

A George County jury convicted Spicer of capital murder and imposed a death sentence. The Mississippi
Supreme Court affirmed the conviction and sentence on direct appeal. In this post-conviction proceeding, the
court granted relief in part by allowing Spicer to proceed in the trial court with a limited evidentiary hearing on
alleged ineffective assistance during the penalty phase, while denying all other claims as procedurally barred or

without merit.

DISPOSITION

other

REMAND INSTRUCTIONS

Spicer may proceed in the trial court with an evidentiary hearing limited to whether trial counsel failed to
investigate and present mitigation evidence concerning his character and childhood history during the penalty
phase. All other claims for relief were denied.
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