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SUMMARY

The Appellate Division, Second Department, affirmed the denial of a petition challenging a building
inspector's refusal to permit construction of a chain-link fence near a rural road. The court held that the
determination had a rational basis because the proposed fence would be located within the Town of
Red Hook's right of way and violated applicable town code and Highway Law provisions. The court
rejected the petitioners' argument that the town's permissible road uses were limited to the traveled

way marked by a white line.
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QUESTIONS PRESENTED

1. Whether the Building Inspector's denial of the fence permit application was arbitrary and capricious, an

abuse of discretion, affected by an error of law, or made in violation of lawful procedure.

2. Whether the Town's right-of-way and permissible road uses extended beyond the road's traveled way as
delineated by the painted white line.

HOLDINGS

1. The Building Inspector's determination had a rational basis and was not arbitrary and capricious or an
abuse of discretion; the Supreme Court properly denied annulment of the determination and dismissed

that portion of the proceeding and action.

2. The Town's permissible uses of the road, including maintenance and plowing, were not limited to the

traveled way delineated by the white line.

KEY QUOTATIONS

“In applying the arbitrary and capricious standard, a court inquires whether the determination under review

had a rational basis” ([*2])

FACTUAL BACKGROUND

The petitioners owned a home located approximately four feet from a two-lane rural road. They sought
permission to erect a four-foot-tall chain-link fence along a white line painted by the Town between the area in
front of the home and the road's traveled way. After consulting a professional engineer, the Town Building
Inspector denied the application, determining that the proposed fence would be within the Town's right-of-way,

which extended beyond the traveled way and included areas needed for maintenance and plowing.

PROCEDURAL HISTORY

The petitioners applied to the Town of Red Hook for permission to erect a four-foot chain-link fence along a
white line near a rural road. The Town Building Inspector denied the application, concluding, among other
things, that the proposed fence would be within the Town's right-of-way. The Supreme Court, Dutchess County,
denied the branch of the petition and complaint seeking to annul that determination and dismissed that portion of

the proceeding and action. The Appellate Division affirmed insofar as appealed from.
DISPOSITION

affirmed
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