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SUMMARY

The Colorado Supreme Court held that a nonbreaching party may recover prejudgment interest at eight
percent annually under section 5-12-102(1)(b) for a breach of contract, without proving that the
breaching party obtained a gain or benefit. The court further held that the contractual breach
constituted wrongful withholding even though Mesa retained a right to excavate the gravel itself. The
court reversed and remanded for an award of prejudgment interest from July 29, 1983, through
October 19, 1984.
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QUESTIONS PRESENTED



1. Whether a prevailing party seeking prejudgment interest under section 5-12-102(1)(b) must prove that
the party withholding money or property obtained a gain or benefit.

2. Whether a nonbreaching party may recover eight-percent prejudgment interest under section 5-12-
102(1)(b) for a breach of contract from the time of breach.

3. Whether Landfill's failure to excavate the gravel constituted wrongful withholding even though Mesa
retained a contractual right to excavate the gravel itself.

HOLDINGS

1. A claimant electing prejudgment interest under section 5-12-102(1)(b) need not prove that the
withholding party recognized a gain or benefit from the money or property withheld.

2. A nonbreaching party may recover prejudgment interest at eight percent annually under section 5-12-
102(1)(b) from the time of the breach.

3. Landfill's failure to perform its contractual duty to excavate the gravel to bedrock constituted wrongful
withholding under section 5-12-102 and entitled Mesa to prejudgment interest.

KEY QUOTATIONS

“We therefore apply a liberal construction to the statute and conclude that the General Assembly intended
section 5-12-102(l)(b) to permit a non-breaching party to recover prejudgment interest of eight percent
annually from the time of the breach.” (365-66)

“Regardless of whether Mesa could have removed the gravel from the site, Landfill had a duty to remove the
gravel to bedrock and breached the contract by failing to do so.” (366)

FACTUAL BACKGROUND

Landfill operated a solid-waste disposal landfill and gravel-mining site under a special use permit. Under a
September 30, 1975 contract, Landfill was required to excavate gravel to bedrock, while Mesa was to pay ten
cents per ton and retained a right to enter the property and excavate gravel itself. Landfill filled the site without
excavating to bedrock, and the district court found that this conduct breached the contract and caused Mesa
$209,055 in damages.

PROCEDURAL HISTORY

Mesa sued Landfill in Boulder County District Court for breach of contract after Landfill failed to excavate
gravel to bedrock. The district court found a breach and awarded Mesa $209,055 in damages but denied
prejudgment interest. The court of appeals affirmed, and the Colorado Supreme Court granted Mesa's cross-
petition for certiorari while denying Landfill's petition.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The case was remanded to the district court with directions to award Mesa prejudgment interest under section 5-
12-102(1)(b) from July 29, 1983, through October 19, 1984.
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