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SUMMARY

The Alaska Supreme Court considers claims arising from sexual relations between divorcing spouses

after they signed a property-settlement agreement containing a broad litigation waiver but before court

approval of the agreement. The court affirms dismissal of the plaintiff’s claimed tort of “rape by

fraud,” holding that Alaska does not recognize that tort on the alleged facts. It reverses summary

judgment concerning the remaining tort claims, holding that the settlement agreement was enforceable

between the parties when signed, and remands for consideration of whether the waiver bars claims

based on later intentionally tortious conduct.
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Appeal from the superior court's dismissal of Notti's claim for rape by
fraud and grant of summary judgment on her remaining tort claims
based on a litigation waiver in the parties' marital settlement

agreement.

The court reviewed grants of summary judgment and motions to
dismiss de novo. Summary judgment is proper only when, after
reasonable inferences are drawn for the nonmoving party, no
reasonable person could discern a genuine factual dispute on a

material issue.
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QUESTIONS PRESENTED

1. Whether Alaska recognizes a tort claim for rape by fraud based on a misrepresentation about an intimate

partner's intention to remain married.

2. Whether the parties' executed marital settlement agreement became enforceable between them when
signed, even though it was later subject to superior-court approval and incorporation into the divorce

decree.

3. Whether summary judgment was proper on Notti's remaining tort claims based on the settlement

agreement's litigation waiver.

HOLDINGS

1. Alaska does not recognize a tort of rape by fraud on the alleged facts. A misrepresentation that induces
consensual sexual contact but does not misrepresent the actor's identity or the nature of the act is fraud in

the inducement and is not actionable as battery.

2. The settlement agreement became enforceable between Notti and Hoffman when they executed it on
December 31, 2015, even though the agreement was later subject to court approval and merger into the

divorce decree.

3. Summary judgment was premature and must be reversed because the settlement agreement's effective
date was December 31, 2015, requiring further consideration of whether the waiver bars claims based on
the March 2016 conduct and whether its future-claims language is enforceable against intentionally

tortious conduct.

KEY QUOTATIONS

“Alaska law does not recognize a tort of “rape by fraud.”” (-8-)

“Hoffman’s [allegedly] false assertion in the context of the parties’ inconstant relationship is not actionable.”
(-11-)

“Notti and Hoffman’s settlement agreement was enforceable between them when the parties signed it, even

though it had not been accepted by the superior court and merged into the divorce decree.” (-14-)

“We AFFIRM the superior court’s order to dismiss the claim of “rape by fraud.” But we REVERSE the
superior court’s grant of summary judgment and REMAND to the superior court for determination of whether

Notti’s remaining claims are barred by the litigation waiver.” (-16-)

FACTUAL BACKGROUND



Notti and Hoffman married in 2012 and pursued divorce proceedings after a tumultuous relationship. On
December 31, 2015, they executed a marital property settlement agreement containing a broad litigation waiver
releasing all claims, including past, present, and future tort claims. In March 2016, before the superior court
approved the agreement, the parties had sexual relations after Hoffman allegedly told Notti that he intended to
remain married; Notti later claimed that Hoffman had misrepresented his intentions. Notti sued for rape by fraud,
misrepresentation, and intentional infliction of emotional distress.

PROCEDURAL HISTORY

Notti and Hoffman entered into a marital property settlement agreement in December 2015, and the superior
court later approved and incorporated the modified agreement into the divorce decree. Notti subsequently sued
Hoffman for sexual assault, misrepresentation, and intentional infliction of emotional distress arising from a
March 2016 sexual encounter. The superior court dismissed the rape-by-fraud claim and granted summary
judgment on the remaining claims based on the settlement's litigation waiver. The Alaska Supreme Court

affirmed the dismissal, reversed the summary judgment, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Affirm the dismissal of the rape-by-fraud claim, but reconsider the remaining claims in light of the December
31, 2015 effective date of the settlement agreement and determine whether the litigation waiver bars those

claims, including whether its future-claims provision applies to intentionally tortious conduct.
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