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SUMMARY

The New York Appellate Division, Fourth Department, affirmed an order granting the plaintiff
summary judgment on negligence, proximate cause, and serious injury and denying the defendants'
cross motion. The court held that the defendants' biomechanical expert was not qualified to opine on
injury causation and that the plaintiff established a serious shoulder injury under the permanent
consequential limitation and significant limitation categories of Insurance Law § 5102(d).
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order granting plaintiff partial summary
judgment on negligence, proximate cause, and serious injury, and
denying defendants' cross-motion for summary judgment dismissing
the complaint.

STANDARD OF REVIEW Summary judgment is reviewed to determine whether the moving
party established entitlement to judgment as a matter of law and
whether a triable issue of fact was raised. The opinion also reviewed
the sufficiency of the expert evidence supporting the causation dispute.
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QUESTIONS PRESENTED

1. Whether defendants were entitled to summary judgment dismissing the complaint on the ground that
Jeffery did not sustain a serious injury.

2. Whether defendants raised a triable issue regarding whether the accident caused Jeffery's shoulder injury
through the opinion of a biomechanical expert.

3. Whether Supreme Court properly granted Jeffery summary judgment on serious injury and proximate
cause.

4. Whether defendants preserved any challenge to the portion of the order granting Jeffery summary
judgment on negligence.

HOLDINGS

1. Because defendants did not challenge the portion of the order granting Jeffery summary judgment on
negligence, they abandoned any contention regarding that issue.

2. A biomechanical expert is not qualified to render an opinion regarding injury causation; therefore,
defendants could not rely on the biomechanical expert's opinion to create a conflict concerning whether
the accident caused Jeffery's shoulder injury.

3. Supreme Court properly denied defendants' cross-motion and granted Jeffery's motion with respect to
serious injury and proximate cause because defendants did not contest that Jeffery established a serious
injury as a matter of law and failed to raise a causation conflict through competent evidence.

KEY QUOTATIONS

“This is an unacceptable practice (see generally Kopp v Rhino Room, Inc., 192 AD3d 1690, 1692 [4th Dept
2021]; Cangemi v Yeager, 185 AD3d 1397, 1398 [4th Dept 2020]; Doucette v Cuviello, 159 AD3d 1528, 1528
[4th Dept 2018]).” ([*1])

“It is well settled, however, that biomechanical experts are not qualified to render opinions regarding injury
causation” ([*2])

“Inasmuch as plaintiff established a serious injury as a matter of law, []he 'is entitled to recover damages for
all injuries causally related to the accident, even those that do not meet the serious injury threshold'” ([*2])

FACTUAL BACKGROUND

Jeffery was operating a vehicle when it was rear-ended by a vehicle operated by Maria Farinacci, an employee of
Queen City Foods, LLC. Jeffery alleged that he sustained a serious shoulder injury qualifying under the
permanent consequential limitation of use and significant limitation of use categories of Insurance Law §



5102(d). Defendants relied exclusively on a biomechanical expert to argue that the accident did not cause the
shoulder injury, but the court concluded that the biomechanical expert was not qualified to offer an injury-
causation opinion.

PROCEDURAL HISTORY

Robert Jeffery commenced a personal-injury action arising from a rear-end collision. Supreme Court, Erie
County, granted Jeffery's motion for partial summary judgment on negligence, proximate cause, and serious
injury, and denied defendants' cross-motion seeking dismissal on the ground that Jeffery did not sustain a serious
injury. The Appellate Division, Fourth Department, unanimously affirmed.

DISPOSITION

affirmed
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