NORTH DAKOTA SUPREME COURT

Machart v. Machart

776 N.W.2d 795 (N.D. 2009) - Decided December 15, 2009

SUMMARY

The North Dakota Supreme Court affirmed the modification awarding Patrick Machart primary

residential responsibility for the parties’ children, concluding the referee’s best-interests determination

was not clearly erroneous. The court held that the referee improperly calculated Tracy Bunkowske’s

child support obligation by failing to explain how her net income was determined and by failing to

account for her support obligation to a child living with her. The child support portion of the judgment

was reversed and remanded for recalculation.
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QUESTIONS PRESENTED

1. Whether the referee's award of primary residential responsibility to Machart was clearly erroneous and

contrary to the children's best interests.

2. Whether the referee improperly calculated Bunkowske's child support obligation by failing to explain
the determination of her net income and by failing to account for her duty to support a child living in her

household who was not Machart's child.

HOLDINGS

1. The award of primary residential responsibility to Machart was not clearly erroneous because the record
supported the finding of a material change in circumstances and the determination that the change served

the children's best interests.

2. The referee erred as a matter of law by failing to state how Bunkowske's net income was determined and
by failing to perform the additional guideline calculations required because she owed a duty of support
to a child living with her who was not Machart's child.

KEY QUOTATIONS

““A finding of fact is clearly erroneous if there is no evidence to support it, if the finding is induced by an
erroneous view of the law, or if the reviewing court is left with a definite and firm conviction a mistake has
been made.”” (776 N.W.2d at 798)

x4

[W]e do not retry custody issues or reassess the witnesses’ credibility if the court’s decision is supported by
evidence in the record.”” (776 N.W.2d at 798)

““If the district court fails to comply with the child support guidelines in determining an obligor’s child

support obligation, the court errs as a matter of law.”” (776 N.W.2d at 800)

FACTUAL BACKGROUND

Bunkowske and Machart had two teenage children, and Bunkowske had primary residential responsibility under
their 1999 divorce judgment. In 2008, both children expressed a sincere preference to live with Machart, citing
problems in their relationship with Bunkowske's current husband; a psychologist testified that the children were
mature and had legitimate reasons for their preference. The referee found a significant change in circumstances
and that living with Bunkowske and her husband had become less desirable, then awarded Machart primary
residential responsibility. The referee also ordered Bunkowske to pay $723 per month in child support, using an
unexplained net-income figure and making no allowance for Bunkowske's daughter living with her and her

current husband.

PROCEDURAL HISTORY

The parties were divorced in 1999, with Bunkowske receiving primary residential responsibility for their two

children. In 2008, Machart moved to modify custody and child support. A judicial referee conducted an



evidentiary hearing and entered findings, conclusions, and an order for a seventh amended judgment. The parties

did not seek district-court review of the referee's findings and order, and Bunkowske appealed directly.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The portion of the judgment establishing Bunkowske's child support obligation was reversed and remanded for
recalculation in compliance with the child support guidelines, including a stated determination of net income and
an allowance for Bunkowske's duty to support her daughter. The award of primary residential responsibility to
Machart was affirmed.
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