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SUMMARY

The Delaware Supreme Court reversed Mark Grayson's convictions for first-degree reckless
endangering, possession of a firearm during the commission of a felony, resisting arrest, and
possession of a firearm by a person prohibited. The Court held that the Superior Court committed
reversible error by refusing to instruct the jury on the lesser-included offense of second-degree
reckless endangering. The Court also rejected Grayson's challenge to the sufficiency of the evidence
and remanded for the convictions to be vacated, bail to be reinstated, and a new trial to be scheduled.
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QUESTIONS PRESENTED

1. Whether the Superior Court reversibly erred by refusing to instruct the jury on the lesser-included
offense of second degree reckless endangering because the alleged use of a firearm was considered
necessarily capable of causing death.

2. Whether the evidence was insufficient to support Grayson's conviction for first degree reckless
endangering.

HOLDINGS

1. The Superior Court reversibly erred by refusing to give the requested instruction on second degree
reckless endangering. The circumstances permitted a reasonable jury to find that Grayson created a
substantial risk of physical injury without necessarily creating a substantial risk of death.

2. The evidence was sufficient for a rational juror to find beyond a reasonable doubt that Grayson
recklessly created a substantial and unjustifiable risk that a shot could kill someone.

KEY QUOTATIONS

“Under the circumstances, a rational juror could conclude Grayson was aware he was shooting in a way that
created a substantial and unjustifiable risk that one of the shots could kill someone.” (at 6)

“This matter is REMANDED to the Superior Court to vacate Grayson’s convictions, to reinstate bail, and to
set a new trial date.” (at 7)

FACTUAL BACKGROUND

Officer Jesse Russell heard gunshots while patrolling a shopping-center parking lot and observed Grayson
handling what appeared to be a firearm, with smoke emanating from it as Grayson continued shooting. Grayson
fled when ordered to stop and was apprehended after a short chase. Although no firearm was recovered, police
found six spent shell casings where Russell had observed Grayson operating the apparent firearm, and Grayson's
hands tested positive for gunshot residue.

PROCEDURAL HISTORY

A Superior Court grand jury indicted Grayson on first degree reckless endangering, possession of a firearm
during the commission of a felony, resisting arrest, possession of a firearm by a person prohibited, and
possession of firearm ammunition by a person prohibited. The charges were severed into two jury trials,
resulting in convictions for first degree reckless endangering, PFDCF, resisting arrest, and PFBPP. The Superior
Court declared Grayson a habitual offender and sentenced him to an aggregate forty-six years of incarceration,
suspended after forty-five years for one year of probation. On direct appeal, the Delaware Supreme Court
reversed and remanded because the trial court failed to give a requested lesser-included-offense instruction and
rejected Grayson's sufficiency challenge.



DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Superior Court was directed to vacate Grayson's convictions, reinstate bail, and set a new trial date.
Jurisdiction was not retained.
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